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President's Page 








— will be my fourth and last editorial. It 
seems only yesterday that the International 
Association of Insurance Counsel honored me 





with the office of President, yet the tremendous 
volume of my carbon copies of association correspondence and other 
data mutely testify to the days upon days of work required of the Presi- 
dent. The advent of the state legislative ad hoc committees, whose func- 
' tions are to oppose at the state level legislation adverse to the defense, 
has multiplied many times the duties of the President. These state legis- 
lative committees have generously devoted an enormous amount of 
time, free gratis, to combatting legislation which would adversely affect 
the insurance industry. On behalf of the Association, I wish to thank 
each committee member for this splendid effort. 


I trust that our Thirty-Fourth Annual Convention at the Queen 
Elizabeth in Montreal will be a great success. Everything possible has 
been planned for your convenience and pleasure. Measured by the reser- 
vations made to date, this will be one of the largest conventions the 
Association has ever had. 


I wish to express my sincerest thanks to each member of our Asso- 
ciation, and especially to each member of the Executive Committee and 
the standing committees, for their excellent work and for the support 
they have given me. 


It has been a pleasure to be of service to the International Associa- 
tion of Insurance Counsel. I join each of you in extending to Payne 
Karr and the other newly elected officers and members of the Executive 
Committee our very best wishes for the coming year. 


DENMAN Moopy 
President 
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CURRENT DECISIONS 


Recent decisions of the courts dealing with insurance and negligence 
law and practice are included in these pages. Journal readers are 
asked to send in digests of such rulings. Unreported cases dealing 
with novel questions are especially desired. Members of I.A.I.C. 
should submit their contributions to their State Editors. 


La Edited by 





AUTOMOBILE INSURANCE— 
DEFENSE OF ACTION DOES NOT 
ESTOP INSURER TO 

DENY COVERAGE 


Di Prampero v. Fidelity & Casualty Co. of 
New York, 190 F. Supp. 518 (W. D. Pa., 
1960) 


Insured brought suit on a policy of lia- 
bility insurance seeking to recover for mon- 
ey damages which he had become legally 
obligated to pay as a result of suit brought 
by personal injury claimants and represen- 
tatives of a decedent. The defendant insur- 
ance company denied coverage. The vari- 
ous claims arose from a motor vehicle acci- 
dent wherein the instant plaintiff (Di Pram- 
pero) was a defendant. The plaintiff alleg- 
es that the defendant insurer undertook the 
defense of the personal injury actions and 
the settlement of a death action without 
notifying the plaintiff of its position with 
respect to lack of coverage. Therefore, the 
plaintiff contends that the accident was 
within the coverage of the policy and the de- 
fendant is estopped from asserting any de- 
fense of non-coverage. The instant suit was 
brought to recover the sums paid by the 
plaintiff as the result of the claims arising 
from the said motor vehicle accident. Under 
the findings of fact, it appeared that the 
plaintiff engaged the services of an attorney 
to represent his interests in the various suits 
arising from the motor vehicle accident and 
that the attorney entered his appearance 
and did represent the plaintiff in that ca- 
pacity in those suits. The insurer under- 
took the defense of the suits without any 
reservation of rights or non-waiver agree- 
ment. On these facts, the United States 
District Court for the Western District of 
Pennsylvania held that the insurer was not 


R. Harvey CHAPPELL, JR. 
Richmond, Virginia 


estopped to deny coverage. Recognizing the 
general rule that where an insurance com- 
pany under an indemnity contract takes 
charge of the defense on which liability rests 
it will be estopped from thereafter ques- 
tioning the claim, nevertheless, the court 
also recognized the equally accepted prin- 
ciple that estoppel has no application in 
the absence of injury. In the instant case, 
the plaintiff failed to allege nor could the 
court perceive any element of injury. Plain- 
tiff retained counsel of his own choice to 
represent his interests and there was noth- 
ing to indicate that the plaintiff was not 
entirely satisfied with the individual rep- 
resentation. In substance, therefore, the 
insured was in no way prejudiced by the 
conduct of the insurer. The court then 
went on to hold that there was no coverage 
afforded under the policy in question. 


AUTOMOBILE INSURANCE— 
LIMITATION ON FAMILY 
PURPOSE DOCTRINE 


Christensen v. Rogers, 108 N.W.2d 389 
(Neb., 1961) 


The son of the owner of the automobile, 
together with two companions, were return- 
ing from two weeks training course in the 
Marine Corps Reserves. The three young 
men took turns at driving on the long trip 
from Nevada headed for Illinois. Wilken- 
son, one of the companions of the son of the 
owner, was driving when an accident oc- 
curred fatal to the driver of the other ve- 
hicle, the accident having been caused by 
Wilkenson’s negligence. It was not dis- 
puted that the son had the consent of his 
father to make the automobile trip and it 
likewise was not questioned that the car 
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was a family purpose car. However, the 
father and owner had no knowledge nor 
had he given consent for the operation of 
the vehicle by Wilkenson. From a lower 
court judgment for the plaintiff, the owner 
appealed. The Supreme Court of Nebras- 
ka held that there was no liability on the 
owner of the automobile and that although 
the son had general authority to drive as 
a member of the family, this did not in- 
clude authority to delegate the driving of 
the vehicle to a third person, not a member 
of the family. The court commented that 
the family purpose doctrine is a departure 
from the law of master and servant, princi- 
pal and agent, and respondeat superior and 
is a development of these principles based 
solely on public policy. The court con- 
cluded that any expansion of the family 
purpose doctrine would be a matter for the 
legislature and not the court. (Contributed 
by C. C. Fraizer, Lincoln, Nebraska, State 
Editor for Nebraska) 


AUTOMOBILE INSURANCE— 
LOADING AND UNLOADING CLAUSE 


Allstate Insurance Company v. Valdez, 190 
F. Supp. 893 (E. D. Mich., 1961) 


In a declaratory judgment action by an 
automobile liability insurer for a declara- 
tion of non-liability, the “loading and un- 
loading clause” of the policy was the point 
in issue. The insured and three friends had 
been hunting small game and the insured 
was standing behind the automobile un- 
loading his shotgun, the other three hunters 
already having placed their guns in the 
trunk of the car and having been sitting 
inside the vehicle waiting for the insured 
to return. While ejecting shells from the 
gun, the insured slipped to the ground and 
in the course of falling caused the weapon 
to discharge firing a shell which killed one 
of the occupants of the automobile. The 
administrix of the estate of the deceased 
party brought suit for death by wrongful 
act against the insured, who, in turn, assert- 
ed that the “loading and unloading clause” 
of his automobile liability policy afforded 
him coverage. The United States District 
Court for the Eastern District of Michigan 
held that the policy did afford coverage. 
The court recognized the two views of the 
scope of coverage under this type of clause, 
namely, the “coming to rest” doctrine and 


INSURANCE COUNSEL JOURNAL 


July, 1961 


the “complete operation” doctrine. The 
latter doctrine being in line with the ma- 
jority of the jurisdictions, it was followed 
in the instant case. (Contributed by J. 
Kirby Smith, Dallas, Texas, State Editor 
for Texas) 


AUTOMOBILE INSURANCE— 
“REGULAR USE” EXCLUSION 
DOES NOT EXCLUDE 


Palmer v. Glen Falls Insurance Company. 
360 P.2d 742 (Wash., 1961) 


Plaintiff's public liability policy on his 
own automobile contained a “use of other 
automobles” clause covering plaintiff while 
driving an automobile other than that 
named in the policy, subject to a clause ex- 
cluding coverage on “any automobile * * * 
furnished for regular use to * * * the named 
insured”. Plaintiff used a borrowed vehicle 
regularly in his business for two months. 
When repairs became necessary, he secured 
the owner's authority to have them made 
and en route to the repair garage, had an 
accident. Subsequent suit resulted in judg- 
ment against the plaintiff which he paid 
and for which he sought indemnity from 
the defendant insurer. The trial court 
granted defendant’s motion to dismiss on 
the basis of the exclusionary clause. How- 
ever, on appeal, the Supreme Court of 
Washington, reversed the action of the low- 
er court and directed that the case proceed 
to trial. The court agreed that the use of 
the automobile in plaintiff's business was a 
“regular use” within contemplation of the 
exclusionary clause but, despite this, the 
court held that a trip for repairs was not 
within the regular use concept but was a 
special use, specifically authorized for that 
occasion only, hence, not excluded from 
coverage at the time of the accident. The 
opinion declares that, “An agreement for 
a regular use of an automobile does not, in 
fact, preclude a special use of a different 
nature if it is specifically authorized for one 
occasion only.” It would appear that the 
court disregarded the fact that the policy 
provision excluded from coverage “any 
automobile * * * furnished for regular use”. 
The policy did not base the exclusion, as 
did the court, on what “use” was being made 
of the vehicle at the time of the accident. 
(Contributed by Payne Karr, Seattle, Wash- 
ington, President-elect) 
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AUTOMOBILE INSURANCE— 
“TEMPORARY SUBSTITUTE 
AUTOMOBILE” CONSTRUED 


Fullilove v. U. S. Casualty Company of New 
York, 125 So.2d 389 (La., 1961) 


Plaintiffs sought to recover damages re- 
sulting from an automobile accident. One 
of the automobiles involved in the acci- 
dent, that owned by Larry Jordan and driv- 
en by his father, Henderson Jordan, was in- 
sured by U. S. Casualty Company whereas 
Southwestern Fire and Casualty Company 
insured a Ford automobile which was the 
family car of Henderson Jordan and his 
wife. The only question for determination 
was Southwestern’s liability under its poli- 
cy on the Ford automobile. The lower 
courts found that the Chevrolet was at the 
time of the accident being used as a “tem- 
porary substitute automobile” as defined 
under the Southwestern policy. The facts 
indicated that since the tires on the Ford 
were in poor condition and since the father 
had to take a long business trip he used the 
Chevrolet. However, on the day of the ac- 
cident, Mrs, Jordan drove to and from work 
in the Ford. The plaintiffs contended that 
the Ford had been withdrawn from nor- 
mal use for long distance driving and that, 
therefore, the Chevrolet became a “tem- 
porary substitute automobile”. The Su- 
preme Court of Louisiana held that on the 
day of the accident, the Ford had not been 
withdrawn from normal use and for that 
reason the Chevrolet could not be consider- 
ed as a “temporary substitute car” covered 
by the liability insurance on the Ford. See, 
also, Providence Washington Insurance Co. 
v. Hawkins, 340 S.W.2d 874 (Tex., 1960) 


AUTOMOBILE INSURANCE— 
“USE” AND “OPERATION” 
DISTINGUISHED UNDER 
OMNIBUS CLAUSE 


Indemnity Ins. Co. v. Metropolitan Cas. Ins. 
Co. of N. Y., 166 A.2d 355 (N. J., 1960) 


In an action between two insurers to de- 
termine which of the two had coverage as 
to claims resulting in judgments arising 
from an automobile accident, the question 
for decision was: Does omnibus coverage 
extend to a person who in effect expressly 
was prohibited by the named insured from 
operating the latter’s car, but who, none- 
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theless, operated the car while it was being 
used for a purpose permitted by the named 
insured? Factually, the insured and her 
husband were sole stockholders in a whole- 
sale beer distributor corporation, as a part 
of the sales promotion program of which 
customers, employees and friends were tak- 
en on tours to a brewery in Philadelphia. 
The insured’s automobile was often used 
with her permission to transport such visi- 
tors to and from the brewery and the in- 
stant accident occurred during such a tour, 
the insured having given the keys to the 
automobile to one Smith who, on prior oc- 
casions, had been told that only he was to 
operate the car. Smith allowed one Acerra 
to operate the automobile and he was so 
operating it when the accident occurred. 
The Supreme Court of New Jersey held 
that under the omnibus clause of the sub- 
ject automobile liability policy extending 
coverage to any persons while using the in- 
sured automobile, provided the use was with 
permission of the named insured, the driv- 
er Acerra was an additional insured and 
within the scope of the omnibus clause. 
The court reasoned that a distinction 
should be drawn between “use” and “opera- 
tion” of an automobile. The court pointed 
out that under the standard omnibus clause, 
coverage depends upon whether the “use”, 
not the “operation”, was permitted by the 
named insured. In this case there was the 
requisite permission to use the automobile 
to take the tour in question and, at the time 
of the accident, the automobile was being 
so used. Justice Hall dissented. 


AUTOMOBILE INSURANCE— 
VIRGINIA UNINSURED MOTORIST 
COVERAGE CONSTRUED 


State Farm Mutual Automobile Insurance 
Co. v. Drewry, 191 F. Supp. 852 (W. D. Va., 
1961) 


Automobile liability insurer brought ac- 
tion of interpleader and for declaratory 
judgment concerning coverages under its 
policy. Two uninsured automobiles had 
collided, simultaneously, with the automo- 
bile covered by the subject insurer. Under 
the provisions of such policy, State Farm 
was obligated to pay to their insureds (one 
of whom was killed and the other two of 
whom were injured in the subject accident) 
all sums which they should be legally enti- 
tled to recover as damages from the owner or 
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operator of an uninsured automobile be- 
cause of bodily injury, including death, 
caused by accident and arising out of the 
ownership, maintenance or use of such un- 
insured automobile, within the limits of li- 
abilty set out in the policy. These limits 
specified $15,000 for each person and $30,- 
000 for two or more persons as the result of 
any one accident. These provisions were 
in accord with the Virginia uninsured mo- 
torists coverage statute (§31.1-381, Code of 
Virginia). The question presented was: Did 
the uninsured motorists coverage of State 
Farm’s policy provide coverage of $30,000, 
the policy limit, on each uninsured auto- 
mobile, or was the coverage under the poli- 
cy limited to an aggregate payment of $30,- 
000, the limit set out in the policy? The 
United States District Court for the West- 
ern District of Virginia held that State 
Farm’s liability would not exceed $30,000, 
that being the amount specified in the poli- 
cy. (Contributed by Josh H. Groce, San 
Antonio, Texas, Regional Editor and Vice- 
Chairman of the Journal Committee) 


DAMAGES— 
FEAR OF FUTURE INJURIES TO 
CHILD NOT COMPENSABLE 


Kujawa v. Baltimore Transit Company, 167 
A.2d 96 (Md. 1961) 


The plaintiffs, mother and son, were 
passengers in an automobile which collid- 
ed with a bus. In charging the jury, the 
trial court specifically advised the jury that 
in assessing damages to the mother, it 
“* * * should not include any damages for 
any nervous or mental condition, in whole 
or in part, which * * * resulted from her 
fear that something will happen in the fu- 
ture to her son.” The plaintiffs claimed 
that this instruction precluded the jury 
from considering the mental condition of 
the mother resulting from her fears about 
the condition of her son. The mother had 
sustained a thumb injury (the cause of 
which was disputed) an injury to her knee 
and also testified as to emotional or ner- 
vous symptoms such as headaches, dizzy 
spells, blackouts and blurred vision which 
she claimed to have suffered as a result of 
worry about her son. The Court of Appeals 
of Maryland held that the instruction of the 
court was not improper. In short, the plain- 
tiffs were seeking to be allowed to recover 
possible damages that were clearly too spec- 
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ulative. See, also, Strazza v. McKittrick, 
156 A.2d 149 (Conn., 1959), and William- 
son v. Bennett, 112 S.E.2d 48 (N.C., 1960) , 
27 Insurance Counsel Journal 352 (July, 
1960). 


DAMAGES— 
NO RECOVERY ALLOWED FOR THE 
SHORTENING OF LIFE EXPECTANCY 


Rhone v. Fisher, 167 A.2d 733 (Md., 1961) 


The plaintiff was injured by an automo- 
bile owned and operated by the defendant. 
Liability was admitted and the case was 
tried solely on the question of damages. 
After a three-day trial the jury returned a 
verdict for the plaintiff in the amount of 
$1,500 and the plaintiff appealed contend- 
ing that the verdict was inadequate. Al- 
though the trial court did instruct the jury 
that it could consider as an element of dam- 
age the probable loss of life expectancy 
“* * * in determining the seriousness of the 
injury and the consequent pain and suffer- 
ing * * *”, the court also instructed the jury 
that “* * * The law does not permit any 
recovery for any such fore-shortened life 
expectancy, if there be any.” The plaintiff 
contended that the trial court should have 
given an instruction to the effect that the 
plaintiff was entitled to recover damages for 
any shortening of his life expectancy due to 
an injury sustained as a result of the negli- 
gence of the defendant. Passing on what 
it concluded to be a matter of first im- 
pression in that state, the Court of Appeals 
of Maryland held that damages are not re- 
coverable in an injury action for the short- 
ening of life expectancy. 


DAMAGES— 
WIFE ALLOWED TO SUE FOR LOSS 
OF CONSORTIUM OF HUSBAND 


Dini v. Naiditch, 170 N.E.2d 881 (Iil., 1960) 


In an action for loss of consortium, to- 
gether with the actions for injury and death 
of city firemen, one of whom was killed, 
and one of whom was injured while fight- 
ing a fire on defendant’s premises, the low- 
er court entered summary judgment dismis- 
sing the action for loss of consortium. On 
appeal, the Supreme Court of Illinois held 
that a wife could maintain an action seek- 
ing damages for loss of consortium due to 
the negligent injury of her husband. The 
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court reviewed the origin of the common 
law rule and the cases from other jurisdic- 
tions passing on the issue and then conclud- 
ed that it must follow those jurisdictions 
which hold that the husband’s right to the 
conjugal society of his wife is no greater 
than hers and that invasion of the wife's 
conjugal interests merits the same protec- 
tion of the law as the invasion of the hus- 
band’s conjugal interest. In adopting this 
view the court recognized the numerical 
superiority of authorities to the contrary. 
For a contrary holding see Smith v. United 
Construction Workers, District 50, 122 So. 
2d 153 (Ala., 1960), discussed in 27 Insur- 
ance Counsel Journal 511 (October, 1960). 


DEATH BY WRONGFUL ACT— 
MARITIME LAW (COMPARATIVE 
NEGLIGENCE) APPLICABLE 


Vassallo v. Nederl-Amerik Stoomv Maats 
Holland, 344 §.W.2d 421 (Tex., 1961) 


A longshoreman’s widow, suing for her- 
self and her two minor children, contend- 
ed that the injuries resulting in the death 
of her husband were caused by the negli- 
gence of the defendants or the unseaworthi- 
ness of the ship owned by one of the de- 
fendants. The suit was tried by the court 
with the intervention of a jury and the 
jury, in response to submitted special issues, 
found that the winch used in the loading 
operations was unseaworthy; that the ves- 
sel’s crew were negligent in several respects; 
and that the longshoreman himself was 
guilty of negligence which contributed to 
his injuries to the extent of 5%. The trial 
court, because of the jury’s finding of 5% 
contributory negligence, entered a_ take- 
nothing judgment against the plaintiff. The 
question before the Supreme Court of 
Texas was: Where the beneficiaries are 
forced to bring suit under the Texas Wrong- 
ful Death Statute and Survival Statute, are 
they completely barred from recovery be- 
cause of the contributory negligence of the 
decedent? The court held that such recov- 
ery would not be barred and that the de- 
cedent’s contributory negligence must be 
considered only in mitigation of damages. 
The court was of the opinion that under 
the Texas Wrongful Death Act, the plain- 
tiff is permitted to assert any basis for re- 
covery that the decedent could have assert- 
ed if he were alive and, therefore, that the 
maritime law of comparative negligence 
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is applicable. Justices Griffin and Culver 
dissented. (Contributed by Kraft W. Eid- 
man, Houston, Texas, State Editor for 
Texas) 


DEATH BY WRONGFUL ACT— 
MASSACHUSETTS DAMAGE 
LIMITATION NOT APPLIED 
IN NEW YORK SUIT 


Kilberg v. Northeast Airlines, 211 N.Y.S.2d 
133 (1961) 


Plaintiff's intestate, a passenger on one of 
defendant’s planes, was killed when the 
plane crashed and burned at Nantucket, 
Massachusetts, in the course of a flight from 
a New York airport. The defendant is a 
common carrier of passengers by air. Massa- 
chusetts, by statute, specifies that the maxi- 
mum recovery in a death action such as this 
shall be $15,000. New York has no such 
limitation. The question before the New 
York Court of Appeals was whether or not 
the Massachusetts damage limitation was 
applicable in a suit in New York. The court 
held that since New York’s public policy 
prohibiting the imposition of limits on such 
damages was strong, clear and old, the 
Massachusetts limitation would not be en- 
forceable in New York since contrary to 
New York’s public policy. Accommodating 
its opinion to the conflict of law principles, 
the court went on to hold that inasmuch as 
the law of the forum is usually in control 
as to procedures including remedies, the 
New York Court of Appeals would treat the 
measure of damages in the instant case as 
being a procedural or remedial question 
controlled by the policies of the State of 
New York. 


EVIDENCE— 

FIFTY-EIGHT YEAR OLD NEWSPAPER 
ACCOUNT OF FIRE ADMITTED AS 
EVIDENCE IN FIRE INSURANCE SUIT 


Dallas County v. Commercial Union Assur- 
ance Co., 286 F.2d 388 (5 Cir., 1961) 


The clock tower of the Dallas County 
Courthouse at Selma, Alabama, suddenly 
collapsed and caused damage to the build- 
ing in excess of $100,000. Dallas County 
was insured with Commercial Union under 
a policy which covered only loss by fire and 
lightning and the county made claim con- 
tending that a few days prior to the col- 
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lapse the tower had been struck by light- 
ning. In the debris a number of charred 
timbers were found which the county as- 
serted were. evidence of the tower having 
been struck: by lightning. There was a vast 
amount of conflicting testimony bearing on 
the cause or causes of the collapse of the 
tower and during the trial the defendants 
introduced a copy of the Morning Times 
of Selma, Alabama, for June 9, 1901, which 
issue carried an unsigned article describ- 
ing a fire that occurred on that date while 
the courthouse was still under construction, 
which fire had involved the clock tower. 
The insurer did not contend that the col- 
lapse of the tower resulted from unsound 
charred timbers used in the repair of the 
building after the fire in 1901, but, rather, 
the newspaper account was offered to show 
that there had been a fire long before the 
date that the courthouse allegedly had been 
struck by lightning. The lower court ad- 
mitted the newspaper story in evidence and 
the jury returned a verdict for the insurer. 
On appeal, United States Court of Appeals 
for the Fifth Circuit affirmed the action of. 
the lower court. It was held that the admis- 
sibility of this evidence was entirely within 
the discretion of the trial court and, among 
other things, it was ruled that the “ancient 
documents” exception to the hearsay rule 
was applicable in this instance. (Contribu- 
ted by J. Kirby Smith, Dallas, Texas, State 
Editor for Texas) 


EVIDENCE— 

MATHEMATICAL FORMULA FOR 
MEASURING PAIN AND SUFFERING 
INADMISSABLE IN NORTH DAKOTA 
BUT ALLOWED IN ILLINOIS 


King v. Railway Express Agency, Inc., 107 
N.W.2d 509 (N. D., 1961) 


Electric company employee sued a truck 
owner and its operator for injuries received 
when the truck struck an electric wire sus- 
pended across the street, pulling the plain- 
tiff working thereon to the ground, alleged- 
ly causing the injuries complained of. In 
his closing argument, counsel for the plain- 
tiff was permitted to use large white sheets 
of paper on which figures and calculations 
showing the plaintiff's claim for pain and 
suffering had been set forth. There was ab- 
solutely no evidence in the record to sup- 
port these figures and, in the words of the 
court, “The per-week and the per-year fig- 
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ures found on these sheets are the product 
of counsel's own imagination.” In revers- 
ing a lower court judgment for the plain- 
tiff and granting a new trial, the Supreme 
Court of North Dakota held that such argu- 
ment and the use of such mathematical 
formulae was improper and inadmissable. 
The court observed: 


* * * A verdict of the jury must be based 
on findings made by the jury from the 
evidence; not on findings based on some 
suggestions of plaintiff's counsel. The 
danger in permitting the use of such 
formula is that the jury will substitute 
counsel’s suggested value of such items 
for evidence. No verdict can be justified 
unless it is based on competent evidence 
introduced into the record by witnesses 
sworn to tell the truth. Thus it is within 
the province of the jury to determine, 
from the evidence, what the fair and rea- 
sonable value of such damages for pain 
and suffering should be. 

To permit plaintiff's counsel to sug- 
gest the amount to be awarded, on a per- 
diem, per-week or per-year basis, would 
allow counsel for the plaintiff to get be- 
fore the jury figures not based on any 
evidence in the case. The use of a formu- 
la to back up and bolster the plaintiff's 
claim for pain and suffering, where such 
formula is not based on any evidence, is, 
in our opinion, improper. 


See, also, Botta v. Brunner, 138 A.2d 713 
(N.J., 1958), Certified TV and Appliance 
Company v. Harrington, 109 S.E.2d 126 
(Va., 1959), 26 Insurance Counsel Journal 
151 (October, 1959), and Affett v. Milwau- 
kee & Suburban Transport Corp., 106 N.W. 
2d 274 (Wis., 1960), 28 Ins. Counsel J. 
172 (April, 1961). 


Caley v. Manicke, 173 N.E.2d 209 (IIL, 
1961) 


In a motorist’s action for personal in- 
juries judgment was recovered against the 
defendant and the defendant appealed, as- 
signing among other errors the fact that 
plaintiff's opening argument was prejudi- 
cial inasmuch as a mathematical formula 
was employed in computing pain and suf- 
fering. A chart was used setting forth figures 
on pain and suffering not in evidence. The 
defendant contended that there is no such 
thing as a mathematical formula to deter- 
mine the amount of damage to be paid for 
pain and suffering and the court conceded 
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this to be true. However, the Appellate 
Court of Illinois concluded that this “per 
diem argument” was permissible and that a 
chart could be used to follow the arithmetic. 
In a vigorous dissenting opinion Justice 
Dove took the position that the use of the 
mathematical formula was improper, agree- 
ing with the defendant’s contention that 
counsel’s suggestion to the jury of a specified 
amount per-day, per-hour or any other pe- 
riod of time for such elements of damages 
was an unwarranted invasion of the prov- 
ince of the jury, had no basis in evidence, 
was purely speculative and conjectural and 
calculated to secure from the jury a verdict 
much larger than that warranted by the evi- 
dence. (Contributed by Richard G. Her- 
shey, Taylorville, Illinois) 


FEDERAL COURTS — 

DEFENSE COSTS TO BE INCLUDED 
IN DETERMINING JURISDICTIONAL 
AMOUNT 


Allstate Insurance Company v. Dillard, 190 
F. Supp. 111 (E. D. Pa., 1960) 


Insurer instituted declaratory judgment 
proceeding to determine its liability under 
a liability policy covering an automobile 
which struck and killed a pedestrian. The 
subject policy had a limit of $10,000 for 
each person injured and, therefore, a mo- 
tion to dismiss was filed contending, among 
other things, that the court lacked jurisdic- 
tion because the matter in controversey did 
not exceed $10,000. The United States Dis- 
trict Court for the Eastern District of Penn- 
sylvania, in denying the motion to dismiss, 
held that the requisite jurisdictional 
amount was involved inasmuch as the in- 
surer is obliged under the terms of the sub- 
ject policy of insurance not only to pay a 
verdict up to $10,000 but the insurer also 
is required to defend actions brought 
against persons insured by the policy. The 
cost of this defense, including attorney's 
fees, would add considerably to the sum 
of $10,000. 


FEDERAL TORT CLAIMS ACT— 
NON-JURY TRIAL REQUIREMENT 
NOT UNCONSTITUTIONAL 


Glasspool v. United States, 190 F. Supp. 804 
(Del., 1961) 


An action sounding in tort was brought 
against the United States under the Federal 
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Tort Claims Act and the plaintiff demand- 
ed a jury trial. The act provides: “Any 
action against the United States under Sec- 
tion 1346 * * * shall be tried by the court 
without a jury * * *”. Accordingly, the 
United States moved to strike the demand 
for jury trial. The plaintiff contended that 
a jury trial cannot be denied under the 
terms of the Federal Tort Claims Act (by 
reason of the Seventh Amendment of the 
United States Constitution which provides, 
in substance, that the right of trial by jury 
shall be reserved). The Delaware United 
States District Court held that the statutory 
provision that any action against the United 
States under the Federal Tort Claims Act 
shall be tried by the court without a jury 
is not unconstitutional and that the plain- 
tiff was not entitled to a jury trial. 


FIRE INSURANCE— 
CREDITING AGENT’S PRIVATE 
OPEN ACCOUNT DOES NOT 
AMOUNT TO PAYMENT 

OF PREMIUM 


Hutcheson & Co. v. Providence-Washing- 
ton Ins. Co., 341 S.W.2d 142 (Mo., 1960) 


Insured, at the request of the insurance 
agent, did not pay cash for premium due on 
a fire policy but, rather, credited the agent's 
personal account in an amount equal to the 
premium and the agent did not forward to 
the insurer cash for the premium, Thereaft- 
er, the insurance agent became involved in 
financial difficulties and a trustee was ap- 
pointed following which an audit of ac- 
counts revealed that the agency was unable 
to pay the amounts due various companies. 
Providence-Washington sent a cancellation 
notice to the insured on the ground of non- 
payment of premium, which notice was ac- 
knowledged by a letter in which the insured 
explained the transaction with the agent 
insisting that there had been payment of 
the premium. Shortly thereafter the fire 
occurred and the insured brought suit on 
the subject policy of insurance. From a 
lower court judgment for the plaintiff, the 
insurer, Providence-Washington appealed. 
The Springfield Court of Appeals of Mis- 
souri reversed the action of the lower court 
and entered judgment for the defendant. 
The court pointed out that the law of Mis- 
souri, as well as numerous other jurisdic- 
tions, is that an insurance agent, although 
authorized to collect premiums, has no ap- 
parent authority to accept merchandise or 
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anything other than the equivalent of mon- 
ey, or to cancel the agent’s private indebt- 
edness in lieu or in payment of the premi- 
ums required by the insurance contract. 
The insurance business is a cash business 
and the agent has authority to act only in 
the way usual to his line of business. 


FIRE INSURANCE— 

POLICY DELIVERED AFTER 
OCCURRENCE OF LOSS 

IS INVALID 


Albany Insurance Co. v. Central Mutual 
Insurance Co., 189 F. Supp. 527 (E. D. S. C., 
1960) 


The insured, Tuten, for a number of 
years had carried his insurance through a 
local agent who represented both Albany 
Insurance Company and Central Mutual. 
On January 17th, Tuten sustained a fire 
loss and at that time he was in possession of 
a certificate of insurance evidencing cover- 
age in Central Mutual. However, on Jan- 
uary 9th, the agent had undertaken to can- 
cel the Central Mutual policy and reissue a 
policy in Albany. The Albany policy, which 
was dated January 9th, was not delivered to 
Tuten until sometime after the loss on Jan- 
uary 17th, at which time the agent picked 
up the Central Mutual certificate held by 
Tuten. Albany brought suit against Cen- 
tral Mutual and Tuten to have its policy 
of fire insurance declared null and void. 
The United States District Court for the 
Eastern District of South Carolina held that 
where the insured had coverage under a 
fire policy issued by one company, the agent 
having attempted to substitute coverage by 
policy with the second company and al- 
though the policy in the second company 
was written prior to the loss it was not de- 
livered until after the loss occurred, such 
delivery after the loss was ineffective to 
constitute a valid contract and Albany was 
entitled to have its policy declared null and 
void. (Contributed by J. Kirby Smith, Dal- 
las, Texas, State Editor for Texas) 


GUEST STATUTE— 

GROSS NEGLIGENCE NOT SHOWN 
BY SUDDEN CROSSING OF CENTER 
LINE OF ROAD 


Dishman v. Pitts, 118 $.E.2d 509 (Va., 1961) 


Plaintiff's decedent was a passenger in an 
automobile of defendant’s decedent. The 
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evidence disclosed that the automobile op- 
erated by defendant’s decedent suddenly 
came over the center white line of the road, 
went into a skid and a 180 degree turn, end- 
ing up in the lane of oncoming traffic re- 
sulting in a collision with a truck and the 
death of the occupants of the automobile. 
Plaintiff contended that this amounted to 
proof of gross negligence and the lower 
court submitted it to the jury on this theory 
resulting in a jury verdict for plaintiff. On 
appeal, The Supreme Court of Appeals of 
Virginia reversed and entered final judg- 
ment for the defendant. The court relied 
on the basic principle that the burden is 
on the party alleging gross negligence to 
prove by a preponderance of the evidence 
that the host operated his automobile in 
such a manner as to show an “utter disre- 
gard of prudence amounting to complete 
neglect of the safety” of his guest, and that 
such negligent operation proximately 
caused the accident complained of and re- 
sultant injury. In the instant case the mere 
fact that the automobile was on the wrong 
side of the road at the time of the collision 
was not sufficient. The court observed: “To 
say what caused the * * * car to suddenly 
go out of control, when up to that point it 
was properly operated, would be pure spec- 
ulation and conjecture.” 


INDEMNITY AND CONTRIBUTION— 
RAILROAD DENIED INDEMNITY OR 
CONTRIBUTION FROM EMPLOYER 
OF INJURED PARTY 


Slechta v. Great Northern Railway Com- 
pany, 189 F. Supp. 699 (N. D. Iowa, 1961) 


A grain elevator employee of Bartlett & 
Company suffered injuries when he fell 
from a moving boxcar, the boxcar having 
been moved on a spur track and the em- 
ployee having been thrown to the ground 
when the car struck wheel stops at the end 
of the track. The employee’s suit against 
the railroad was on the theory that the box- 
car’s handbrake was defective and a viola- 
tion of the Federal Safety Appliance Act. 
The railroad filed a third party complaint 
against Bartlett, the employer, for indem- 
nity or contribution. Bartlett’s workmen’s 
compensation insurance carrier paid the 
employee for his disabilities under the terms 
of the Iowa Workmen’s Compensation Act. 
By agreement of the parties, the case was 
submitted to the jury and the question of 
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indemnity or contribution was to be de- 
cided by the court in the event the jury re- 
turned a verdict in favor of the employee. 
The jury also was given specific interroga- 
tories making inquiry as to whether or not 
Bartlett had been negligent and if such 
negligence was the proximate cause of the 
employee’s injuries. The jury returned a 
verdict in favor of the employee for $30,- 
000 and answered both interrogatories af- 
firmatively. The United States District 
Court for the Northern District of lowa 
dismissed the third party complaint of the 
railroad on the ground that there was no 
contractual basis for indemnification of the 
railroad by Bartlett and there could be no 
contribution for the reason that Bartlett 
had satisfied its liability to the employee 
under the Iowa Workmen’s Compensation 
Act. 


LIABILITY— 

CALIFORNIA ABOLISHES 
GOVERNMENTAL IMMUNITY OF 
HOSPITAL DISTRICT 


Muskopf v. Corning Hospital District, 11 
Cal. Rptr. 89 (1961) 


The plaintiff was a paying patient at the 
defendant hospital and it was alleged that 
because of the negligence of the hospital 
staff, she fell and further injured the bro- 
ken hip for which she was being treated. 
The defendant demurred on the ground 
that the Corning Hospital District is im- 
mune to liability for tort inasmuch as it is 
a state agency exercising a governmental 
function. The lower court sustained the 
defendant’s demurrer and the plaintiff ap- 
pealed. The Supreme Court of California, 
reversing the action of the lower court, 
held: “After a re-evaluation of the rule of 
governmental immunity from tort liability, 
we have concluded that it must be discard- 
ed as mistaken and unjust.” The court re- 
jected the argument that it is for the legis- 
lature not the courts to remove the existing 
governmental immunity doctrine. Among 
cases cited in support of its position was 
Molitor v. Kaneland Community Unit, Dis- 
trict No. 302, 163 N.E.2d 89 (IIll., 1959), 
discussed in 27 Insurance Counsel Journal 
355. Justice Schauer, dissenting, took the 
position that the power to effect this change 
“should be exercised only by the People or 
by representatives directly responsible to 
them”. 
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LIABILITY— 
CHARITABLE IMMUNITY 
DOCTRINE REJECTED 

IN WISCONSIN 


Kojis v. Doctors Hospital, 107 N.W.2d 131 
(Wis., 1961) 


The plaintiff brought suit to recover 
damages for personal injuries which were 
alleged to have been sustained in the de- 
fendant hospital. The complaint alleged 
that the plaintiff fractured her left hip and 
was admitted to the hospital as a paying 
patient; that she was sixty years of age and 
was mentally ill at the time of admission; 
that because of her mental and physical 
condition her attending physician gave di- 
rections that guard rails be put on her bed 
and maintained in an up position; that the 
defendant carelessly and negligently failed 
to. provide the guard rails as a result of 
which the plaintiff fell out of bed and re- 
injured her hip and sustained other in- 
juries. The issue was joined and thereafter 
the defendant moved for summary judg- 
ment on the ground that it is a charitable 
institution and as such entitled to immuni- 
ty from tort liability. The lower court de- 
nied the motion for summary judgment 
and, on appeal, the Supreme Court of Wis- 
consin affirmed the action of the lower 
court. It held that charitable immunity was 
granted on the ground of public policy and 
that by reason of changing conditions pub- 
lic policy is no longer served by the doc- 
trine. The court rejected the argument 
that if the rule concerning charitable im- 
munity be changed, it should be done by 
the legislature and not by the court. How- 
ever, for a contrary ruling see Memorial 
Hospital, Inc. v. Oakes, 109 S.E.2d 388 (Va., 
1959), discussed in 26 Insurance Counsel 
Journal 454 (October, 1959). 


LIABILITY— 
SOLE PROXIMATE CAUSE 


Greyhound Corporation v. Sparks, 283 F.2d 
44 (5 Cir., 1960) 


An action for wrongful death of an auto- 
mobile passenger was brought against the 
bus company, the death having occurred 
by reason of a collision of an automobile 
and the bus at an intersection. The bus was 
proceeding west on U. S. Highway No. 78 
and the automobile, driven by one Dickin- 
son, was proceeding north on Alabama 
Highway No. 19. Dickinson failed to stop 
at a “stop sign” at the intersection with U. 
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S. Highway No. 78 and at a speed of 40 
miles per hour drove directly into the path 
of the bus which was traveling at 60 miles 
per hour. The lower court found that Dick- 
inson’s negligence in failing to stop was the 
primary cause of the accident but the court 
also found that a proximate cause of the 
accident was the bus driver’s operation of 
the bus at an excessive rate of speed in a 
speed zone, his failure to slow down to a 
speed of 15 miles per hour while approach- 
ing a blind intersection and his failure to 
sound his horn to give warning that his 
vehicle was approaching. Therefore, hold- 
ing that Dickinson’s negligence could not 
be imputed to his passenger, the court en- 
tered judgment against the bus company. 
On appeal, the United States Court of Ap- 
peals for the Fifth Circuit reversed and 
remanded the cause with direction to enter 
judgment for the defendant. The court 
held that, assuming all of the lower court’s 
findings of evidentiary facts to be true, it 
appeared, nevertheless, that the sole proxi- 
mate cause of the death of plaintiff's de- 
cedent was the negligence of Dickinson. 
Dickinson was under legal duty to stop and 
yield right of way to the bus. The bus 
driver was under no legal duty to foresee 
that an automobile would violate the law 
and without stopping enter a through high- 
way. The three principles applied by the 
lower court, if correct and applicable, 
would require all motorists on a through 
highway to slow down to 15 miles per hour 
when approaching a blind intersection and 
to sound their horn. Motorists who do not 
happen to be familiar with local conditions 
could not tell whether they were approach- 
ing a blind intersection until they were 
practically on it. Application of any such 
rules of the road would be impossible with- 
out unreasonably delaying traffic and cre- 
ating a bedlam of noise. The sole proxi- 
mate cause of the death of the plaintiff's 
decedent was the negligence of Dickinson. 
(Contributed by J. Kirby Smith, Dallas, 
Texas, State Editor for Texas) 





LIABILITY— 

UNEMANCIPATED INFANT MAY 
MAINTAIN TORT ACTION AGAINST 
UNEMANCIPATED BROTHER 


Herrell v. Haney, 341 S.W.2d 574 (Tenn., 
1960) 


The administrix of the estate of an un- 
emancipated infant, who was killed in an 
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automobile accident, brought suit against 
the decedent’s unemancipated infant broth- 
er who was driving the automobile at the 
time of the accident. The lower court sus- 
tained a plea in abatement to the declara- 
tion. On appeal, the Supreme Court of 
Tennessee held that the action could be 
maintained although both boys were living 
with their parents, and also concluded that 
the fact that recovery would pass to the 
parents as next of kin did not violate pub- 
lic policy. The court relied heavily on Mid- 
kiff v. Midkiff, 113 S.E.2d 875 (Va., 1960) , 
discussed in 27 Insurance Counsel Journal 


‘514 (October, 1960). 





LIFE INSURANCE— 
DIRECTED VERDICT FOR INSURER 
IN SUICIDE CASE UPHELD 


Trivette v. New York Life Insurance Com- 
pany, 283 F.2d 441 (6 Cir., 1960) 


The beneficiaries under four policies 
brought suit to recover double indemnity 
benefits for the death of the insured. Under 
the reported facts it appears that the de- 
ceased was a man who frequently had vio- 
lent temper tantrums and during the course 
of one of such tantrums he proceeded to 
place a gun to his head, fire the gun and 
kill himself. The plaintiff's theory of the 
case was that the decedent’s death had been 
accidental since he had only intended to 
scare his family or that possibly his elbow 
had hit the wall causing the gun to tilt. 
The lower court directed a verdict against 
the plaintiff at the conclusion of her case 
with the comment: 


In my opinion, gentlemen, there is no 
point in prolonging something unless 
there is a basis of law on which it might 
rest. In my opinion, in this case it was 
conclusively shown that it was not the 
result of an accident but it was the result 
of a deliberate act on the part of the de- 
ceased, under circumstances under which, 
by no stretch of the imagination, could 
the jury conclude that there was an acci- 
dent. That will be the judgment of the 
court. 


On appeal, the United States Court of Ap- 
peals for the Sixth Circuit affirmed the ac- 
tion of the lower court. Judge Pope dis- 
sented. 
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RELEASE— 

PARENT’S INDEMNIFYING 
AGREEMENT VOID AS AGAINST 
PUBLIC POLICY 


Valdimer v. Mt. Vernon Hebrew Camps, 
210 N.Y.S.2d 520 (1961) 


The infant plaintiff sustained injuries 
while enrolled at the summer camp operat- 
ed by the defendant, which injuries were 
due to the latter’s negligence. Subsequent- 
ly, but before any suit had been brought, 
the adult plaintiff, as parent, negotiated a 
settlement of the infant’s claim as well as 
his own. In consideration of the payment 
of the settlement sum, the parent executed 
a document entitled “Parents-Guardian Re- 
lease and Indemnity Agreement” which con- 
tained a general release of his and the in- 
fant’s claims and an affirmative agreement 
to indemnify and hold the defendant harm- 
less against all loss, damage and expense by 
reason of any suit subsequently brought by 
on or behalf of the infant at any time or by 
any reason of any judgment as might be ob- 
tained on account of the occurrence. This 
was done November 17, 1955, and in No- 
vember, 1958, the parent, as guardian ad 
litem and individually, commenced the in- 
stant suit to recover damages for the in- 
juries suffered by the infant and for the 
parent’s loss. Among other defenses, the 
defendant pleaded the settlement and also 
set up a counterclaim against the adult 
plaintiff (parent) based on his agreement to 
indemnify. The New York Court of Ap- 
peals, in affirming the action of the lower 
courts, held that the indemnity agreement 
was unenforceable since it would contravene 
public policy. The court observed that a 
parent who has placed himself in the po- 
sition of indemnitor will be a dubious 
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champion of his infant’s rights. The recent 
case of Ohio Casualty Insurance Co. v. Mal- 
lison, 354 P.2d 800 (Or., 1960), discussed 
in 27 Insurance Counsel Journal 515 (Oct., 
1960), was cited as one of the controlling 
authorities. 


VOIR DIRE-— 

QUESTION CONCERNING OPINION 
AS TO AMOUNTS OF JURY 
VERDICTS IMPROPER 


Kujawa v. Baltimore Transit Company, 167 
A.2d 96 (Md., 1961) 


In a personal injury action (see “Damages 
—Fear of Future Injuries to Child Not 
Compensable”, supra) a question was sub- 
mitted on voir dire by counsel for plain- 
tiffs: 


Have you read any article or literature 
or have you heard any discussion recent- 
ly on amounts of verdicts in negligence 
cases, and, if so, have you formed any 
ideas with reference to amounts of jury 
verdicts? 


The plaintiffs contended that the question 
was motivated by their desire to counteract 
what they characterized as a “steady stream 
of indoctrination” flowing from the insur- 
ance companies to the public generally in 
such volume as to adversely affect jury ver- 
dicts in negligence cases. The lower court ex- 
cluded the question and the Maryland 
Court of Appeals held that the lower court 
had acted properly in this regard. The 
court concluded that the interrogatory 
clearly was not so framed as to probe for 
the existence of cause for disqualification, 
which is the sole purpose of the voir dire 
examination. A juror to be competent need 
not be devoid of all beliefs and convictions. 
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DISCOVERY 


The Chief Justice of the United States 
has announced the appointment of six ad- 
visory committees to study the rules of prac- 
tice and procedure in the federal courts. A 
part of this study will undoubtedly be de- 
voted to the discovery process. A 130 page 
comment in the Harvard Law Review does 
an excellent job of analyzing the laws of 
discovery in the Federal Courts. 

The comment considers: among other 
matters, these topics: discovery devices, role 
of the pretrial conference in the fact-find- 
ing process, allocation of discovery ex- 

enses, contracts limiting discovery (are 
they valid?), court control of discovery 
(what sanctions are available?), appealabili- 
ty of discovery orders, the scope of discovery 
(does discovery apply to income tax returns, 
trade secrets, and insurance policy limits? 
what persons are subject to discovery?), and 
the work-product doctrine. Also discussed 
is discovery in criminal cases, cases before 
the Tax Court, in admiralty, and in bank- 
ruptcy. 

The comprehensive nature of this com- 
ment makes it impossible to summarize. It 
is, however, the best concise survey of dis- 
covery available. Its 989 footnotes bring to 
the busy trial lawyer citations to cases which 
would otherwise escape his attention. This 
article belongs in the library of every law 
firm that uses discovery in the federal 
courts. Developments in the Law-Discov- 
ery, 74 Harvard Law Review 940-1072. 


Law School 

Harvard University 
Cambridge, Massachusetts 
$1.50 per issue 





PERSONAL INJURY LITIGATION: 
SOME STATISTICS 


The January, 1961, issue of the Colum- 
bia Law Review contains an interesting arti- 


“Associate Dean and Professor of Law, College 
of Law, Ohio State University. 


cle on the economics of personal injury liti- 
gation. It begins with some staggering 
numbers: each year accidents claim 10,000,- 
000 victims (over 5% of our population); 
lost wages and medical expenses total $5,- 
000,000,000 annually. The article analyzes 
some 3,000 suits filed in New York City and 
the authors had the benefit of closing state- 
ments required to be filed by rule of the 
New York Supreme Court. 

These statements indicate such things as: 


1. 193,000 accident victims each year seek 
to recover damages in New York City. 

2. 154,000 of these proceed with an at- 
torney; 39,000 have no counsel. 

3. Only 7,000 of these claims actually go 
to trial and but 2,500 reach a verdict. 

4. 90% of the claimants who have an at- 
torney collect something; 65% of those 
who do not have an attorney collect 
something. 

5. Recoveries in the sample ran as high 
as $132,500 but 47% of the recoveries 
were $600 or lower. 


Still other statistics consider the size of 
the fee collected by the plaintiff's attorney 
and whether the claimant with a lawyer 
was financially better off (after paying his 
attorney) than the claimant who handled 
his own suit. Here are some facts about 
personal injury cases. Franklin, Chanin, 
and Mark, Accidents, Money and the Law: 
A Study of the Economics of Personal In- 
jury Litigation, 61 Columbia Law Review 
1-37. 

Columbia Law Review 
Kent Hall 

Columbia University 
New York 27, New York 
$2.00 per issue 





ADMISSIONS BY ACQUIESCENCE 


There have been several recent articles 
and comments dealing with the subject of 
admissions by acquiescence. This subject 
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can often be of critical importance to the 
defense lawyer in the trial of his case. This 
article asserts that before a jury is permitted 
to consider any evidence of the party's ad- 
mission by acquiescence, it must “clearly 
and affirmatively appear to the trial judge 
that (1) a statement was made in the party’s 
presence which (2) was heard by him and 
understood and which (3) related to facts 
within his knowledge; that (4) the party 
was physically able and at liberty to respond 
and that (5) the circumstances were such 
that his silence or equivocal reply make 
provable his belief in the truth of the state- 
ment.” 

The author discusses each of these five 
points. He concludes that the once quite 
common practice of freely admitting al- 
most all statements made in the party’s 
presence “has been greatly curtailed”. Hel- 
ler, Admissions by Acquiescence, 15 Univer- 
sity of Miami Law Review 161-173. 


University of Miami Law Review 
University of Miami 

Coral Gables 46, Florida 

$1.50 per issue 


BURDEN OF PROOF 


Professor Fleming James, Jr. (Yale Law 
School) has written an article which con- 
siders generally the subject of burden of 
proof. It will appear later as a chapter in 
a text which Professor James is writing. 
This article considers four burden of proof 
problems: 


1. Risk of non-persuasion. 

2. Burden of producing evidence. 

3. Bases of allocating burdens of proof. 
4. Presumptions. 


The article will be especially helpful to 
the young lawyer or to the older lawyer 
who wants a general review of these four 
topics. James, Burdens of Proof, 47 Vir- 
ginia Law Review 51-70. 


Virginia Law Review 
Clark Memorial Hall 
Charlottesville, Virginia 
$2.00 per issue 


FEDERAL CHANGE OF VENUE 
ON MOTION OF PLAINTIFF 


In 1948, Congress enacted 28 U.S.C. §1404 
(a) which provides: 


“For the convenience of parties and 
witnesses, in the interest of justice, a 
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district court may transfer any civil ac- 
tion to any other district or division 
where it might have been brought.” 


According to the author—a New York at- 
torney—nearly 200 cases have construed the 
meaning of these few words. Last year 
(1960) the Supreme Court helped clear the 
ambiguities when it held (in Hoffman v. 
Blaski, 363 U.S. 335) that a trial court has 
power to transfer only if: 


1. The defendent could have been served 
with process in the second forum at 
the time the suit was begun; and 

2. Venue would have been proper in the 
second forum at the time the suit was 
begun. 


This article then deals with a problem not 
often discussed: the right of a plaintiff to 
use §1404(a). It repeats arguments for and 
against a transfer and states that in only 35 
cases has plaintiff been the moving party. 
In only four of these has the motion been 
allowed on the basis of §1404(a). The re- 
mainder of the article deals with the limi- 
tations placed on §1404(a) from an earlier 
opinion by Judge Hand and approved, in 
part, by Hoffman. The author concludes 
with a suggestion for an amendment of this 
section which would: (1) make it clear that 
plaintiff's can move for the change of venue 
and (2) remove the requirement that the 
defendant must be amenable to process in 
the second forum. 

The author’s collection of cases and sum- 
mary of arguments should be helpful to the 
trial lawyer. Korbel, Plaintiff's Right to 
Change of Venue in Federal Courts, 38 Uni- 
versity of Detroit Law Journal 137-149. 


University of Detroit Law Journal 
651 East Jefferson Avenue 
Detroit 26, Michigan 

$1.50 per issue 


FEDERAL COURTS AND THE 
MAKING OF STATE LAW 


Many words have been written condemn- 
ing the famous case of Erie R.R. Co. v. 
Tompkins. The attack has centered pri- 
marily on the assertion that Erie binds the 
federal judiciary in diversity cases to a sec- 
ondary role of merely applying state law. 
The author of this article uses a 1959 de- 
cision of the Fifth Circuit to reach quite a 
different conclusion about the effect of 
Erie, His thesis is that federal judges now 
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join with state judges in attempting to re- 
concile state decisions and to advance state 
common law. The critical analysis of the 
federal courts often has profound effect on 
shaping the future of state law. 

This article, while it may have no im- 
mediate practical effect for the busy practi- 
tioner, will help him in appraising the role 
of federal cases in state court proceedings. 
Merrill, Sinclair-Masterson: A Study in the 
Role of Federal Courts in Applying State 
Law, 14 Oklahoma Law Review 1-25. 


College of Law 
University of Oklahoma 
Norman, Oklahoma 
$1.50 per issue 


PRENATAL TORTS AND 
WRONGFUL DEATH ACTIONS 


The author (a member of the New Jersey 
Bar) has done an excellent job of analyzing 
American cases dealing with the subject of 
prenatal torts. Prior to 1946, no American 
jurisdiction allowed a surviving infant to 
recover on common law principles for pre- 
natal torts. However, since that date a ma- 
jority of the cases (18 states according to 
the author) has allowed such recovery un- 
der common law decisions. Four jurisdic- 
tions are listed as denying the cause of ac- 
tion; three leave the matter “in doubt”. In 
presenting these figures, the author discus- 
ses the viability requirement, concluding 
that any such limitation “becomes an inva- 
lid, objectionable restriction”. 

The main emphasis of the article is on 
wrongful death actions and separates cases 
in which the infant is born alive from those 
in which it is stillborn. Once again, there 
is a state-by-state count of how the jurisdic- 
tions line up for and against recovery. The 
objections to recovery are stated and 
“answered”. Whether the reader agrees 
with the soundness of these answers, the arti- 
cle is well worth reading for it contains a 
lot of the needed research should it become 
necessary to brief such a case. Del Tufo, 
Recovery for Prenatal Torts: Actions for 
Wrongful Death, 15 Rutgers Law Review 
61-80. 


School of Law 

Rutgers University 

53 Washington Street 
Newark 2, New Jersey 
Price per issue not stated 
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LIABILITY OF A MANUFACTURER 
FOR ITS SALES ENGINEERS’ 
MISREPRESEN TATIONS 


A sales engineer for Ada Company mis- 
represented a product manufactured by 
Ada. Relying on the representations, North 
purchased the product from X, a jobber of 
Ada. The product proved defective by not 
measuring up to the represented quality. 
“Assuming that North reasonably relied on 
Ada’s representations, does North have a 
cause of action against Ada?” With this 
question Professor Ruud (of the University 
of Texas) begins his article on the liability 
of manufacturers for misrepresentations of 
a sales engineer. 

His analysis of liability puts to one side— 
and leaves for other articles which he cites 
—liability for negligence and strict liability. 
“If North can fit his case under either of 
these two doctrines, then, of course, a clear- 
ly established basis for recovery exists and 
there is little need for him to be concerned 
with possibilities of recovery upon the ba- 
ses examined in this paper.” The article 
then presents four additional bases of re- 
covery: (1) express warranty, (2) breach of 
unilateral contract, (3) promissory estoppel, 
and (4) misrepresentation. The author 
could find only a few cases dealing directly 
with his hypothetical case but concludes 
that, both on authority and policy, the 
manufacturer should be liable. Ruud, Man- 
ufacturers’ Liability for Representations 
Made by their Sales Engineers to Subpur- 
chasers, 8 University of California Los 
Angeles Law Review 251-280. 


School of Law 
University of California 
Los Angeles, California 

$1.50 per issue 


ARTICLES AND COMMENTS 


The titles of additional law review writ- 
ings are listed below for the lawyer who may 
have the specific problem in his office: 


DAMAGES 


1. Measure of Damages for Breach of a 
Covenant to Drill a Test Well for Oil 
and Gas (Author: William R. Scott), 9 
Univ. of Kan. L. Rev. 281-291 (Univ. of 
Kansas Law Review, Inc., Green Hall, 
Lawrence, Kan.). 

2. Cautionary Instruction on Income Tax- 
es in Negligence Actions (Author: Nor- 
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man C. Roettger), 18 Wash. and Lee L. 
Rev. 1-16 (School of Law, Washington 
& Lee Univ., Lexington, Va.). 


EVIDENCE 


. Discovery: Work Product and Good 


Cause Development Since Hickman v. 
Taylor (Comment), 36 Ind. L. Jour. 
186-202 (School of Law, Indiana Univ., 
Bloomington, Ind.) . 


. Presumptions: Phenomena on the Peri- 


phery (Author: Ernest F. Roberts), 6 
Vill. L. Rev. 159-178 (Villanova Law Re- 
view, Villanova, Pa.). 


. The “Hear-say” Rule as a “See-do” 


Rule: Evidence of Conduct (Author: 
Judson F. Falknor), 33 Rocky Moun- 
tain L. Rev. 133-138 (Rocky Mountain 
Law Review, 1200 University Ave., 
Boulder, Col.). 


. Discovery: Hickman v. Taylor, a Dec- 


ade Later (Comment), 37 N. Dak. L. 
Rev. 67-77 (School of Law, Univ. of 
North Dakota, Grand Forks, N. Dak.). 


. Presumptions: A Comment Upon Dick 


v. New York Life Insurance Co., (Au- 
thor: Charles V. Laughlin), 18 Wash. 
and Lee L. Rev. 57-62 (School of Law, 
Washington and Lee Univ., Lexington, 
Va.) . 


INSURANCE 


. The Effect of Assignment upon the In- 


terest of a Life Insurance Beneficiary 
(Comment) 47 Pa. L. Rev. 89-104 (Vir- 
inia Law Review, Clark Memorial 
Hall, Charlottesville, Va.) Note: This 
comment considers primarily policies 
which reserve the right to change bene- 
ficiaries. 


. Use of Group Insurance to Fund a Buy- 


Sell Agreement (Comment), 8 U.C.L.A. 
L. Rev. 428-443 (School of Law, Univ. 
of California, Los Angeles, Cal.). 


. The Regulation of Insurance Market- 


ing (Authors: Spencer L. Kimball and 
Bartlett A. Jackson), 61 Colum. L. Rev. 
141-200 (Law School, Kent Hall, Colum- 
bia Univ., New York 27, N. Y.). 


. Annual Survey of American Law: In- 


surance (Author: Richard W. Duesen- 
berg), 36 N.Y.U. L. Rev. 315-324 (Van- 
derbilt Hall, Washington Sq. So., New 
York 3, N.Y.). 


MEDI UINE 


. Psychiatry and the Law. An attempt at 


Synthesis (Author: Raymond L. Erick- 
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son), 1961 Duke L. Jour. 30-73 (School 
of Law, Duke University, Durham, No. 
Car.). 


PROCEDURE 


. Federal Power to Enjoin State Court 


Proceedings (Comment), 74 Harv. L. 
Rev. 726-740 (Law School, Harvard 
Univ., Cambridge, Mass.). 


. Attachment and Garnishment in the 


Federal Courts (Author: Brainerd Cur- 
rie), 59 Mich. L. Rev. 337-380 (Law 
School, Univ. of Michigan, Ann Arbor, 
Mich.). 


. Mutuality and Conclusiveness of Judg- 


ments (Authors: James W. Moore and 
Thomas S. Currier), 35 Tulane L. Rev. 
301-330 (Tulane Law Rev. Ass’n. Tu- 
lane Univ. of Louisiana, New Orleans 
18, La.). 

Annual Survey of American Law: Fed- 
eral Jurisdiction and Practice (Author: 
George W. Pugh), 36 N.Y.U. L. Rev. 
142-160 (Vanderbilt Hall, Washington 
Sq. So., New York 3, N.Y.). 
Multi-Party, Multi-Claim Removal 
Problems: The Separate and Independ- 
ent Claim Under Section 1441 (c) (Au- 
thors: James W. Moore and William 
VanDercreek) , 46 Iowa L. Rev. 489-515 
(Iowa Law Review, State Univ. of Iowa, 
Iowa City, Iowa), Note: This is an- 
other in a series of articles adapting for 
law reviews a portion of a forthcoming 
book. See 28 Ins. Counsel J. 192 (1961) . 


. Use of Letters Rogatory Under Feder- 


al Rule of Civil Procedure 28 (b) (Com- 
ment), 46 Iowa L. Rev. 619-631 (Iowa 
Law Review, State Univ. of Iowa, Iowa 
City, Iowa). 


. The History of the Contempt Power 


(Author: Ronald Goldfarb), 1961 Wash. 
Univ. L. Quar. 1-29 (School of Law, 
Washington Univ., St. Louis, Mo.). 
The Corporate Plaintiff and Venue 
Under Section 1391 (c) of the Judicial 
Code (Comment), 28 Univ. of Chicago 
L. Rev. 112-121 (Univ. of Chicago Press, 
5750 Ellis Ave., Chicago 37, Ill.) . 
Default Judgments Confirming Ex 
Parte Arbitration Awards—Sister State 
Enforcement (Author: Mark W. Kay), 
15 Univ. of Miami L. Rev. 138-160 
(Univ. of Miami L. Rev., Univ. of Mi- 
ami, Coral Gables 46, Fla.). 

Suing the United States (Author: Ro- 
bert Vogel), 37 No. Dak. L. Rev. 5-10 
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23. 


24. 


25. 


26. 


27. 


28. 


29. 


30. 


31. 


(School of Law, Univ. of North Dakota, 
Grand Forks, N. Dak.). 

The Right to a Nonjury Trial (Com- 
ment), 74 Harv. L. Rev. 1176-1190 (Law 


School, Harvard Univ., Cambridge, 
Mass.). 
Supreme Court Treatment of State Pro- 


cedural Grounds Relied on in State 
Courts to Preclude Decision of Federal 
Question (Comment), 61 Colum. L. 
Rev. 255-277 (Law School, Kent Hall, 
Columbia Univ., New York 27, N.Y.). 


Torts 


Expansion of Municipal Corporation 
Tort Liability—A Legislative Responsi- 
bility (Comment), 14 Ark. L. Rev. 313- 
325 (School of Law, Univ. of Arkansas, 
Fayetteville, Ark.). 

Personal Injury Damages in Product Li- 
ability (Author: Graham L. Fricke) , 6 
Vill. L. Rev. 123-158 (Note: This is the 
second of a two part article beginning 
in 6 Vill. L. Rev. 1) (Villanova Law 
Review, Villanova, Pa.) . 

Automobile Manufacturer’s Liability to 
the Ultimate Consumer (Comment), 7 
N.Y. Law Forum 59-72 (New York Law 
School, 244 William St., New York 38, 
N.Y.). 


Some thoughts on Risk Distribution 
and the Law of Torts (Author: Guido 
Calabresi), 70 Yale L. Jour. 499-533 
(Yale Law Journal, 401 A Yale Station, 
New Haven, Conn.). Note: Here is an 
interesting article raising some thought 
provoking questions. It is well worth 
the reading time. 

Aviation Negligence Symposium, 28 
Tenn. L. Rev. 117-245 (Tennessee Law 
Review Ass’n, Inc., 1505 Cumberland 
Ave., Knoxville, Tenn.). Note: This is 
a transcript of an Institute held at 
Knoxville, Tennessee, in October of 
1960. 

Tort Liability of Governmental Units 
and Individuals in Operation of Schools 
(Comment), 28 Tenn. L. Rev. 247-264 
(Tennessee Law Review Ass'n, Inc., 
1505 Cumberland Ave., Knoxville, 
Tenn.). 

Strict Liability for the Manufacture of 
General Products—Recent Develop- 


ments (Comment) 12 West. Res. L. Rev. 
387-402 (School of Law, Western Re- 
serve Univ., Cleveland 6, Ohio). 
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32. Liability of Certifiers of Quality to Ul- 
timate Consumers (Comment), 36 N. 
Dame Lawyer 176-184 (Notre Dame 
Law School, Notre Dame, Ind.). 

33. The Shifting of Tort Loss in Municipal 
Corporation Law (Author: Chester J. 
Antieau), 10 Buff. L. Rev. 18-46 (Buf- 
falo Law Review, 77 W. Eagle St., Buf- 
falo 2, N.Y.). 


34. Sovereign Tort Responsibility in a 1960 
Perspective: Current Problems in Prac- 
tice Under the Federal Tort Claims 
Act (Author: Richard L. Pemberton), 
29 Univ. of Cin. L. Rev. 406-481 (Law 
School, Univ. of Cincinnati, Cincinnati, 
Ohio). 

35. Annual Survey of American Law: Torts 
(Author: Paul Oberst) 36 N.Y.U. L. 
Rev. 416-439 (Vanderbilt Hall, Wash- 
ington Sq. So., New York 3, N.Y.). 


WRITINGS OF LOCAL INTEREST 


Arkansas 


The Commercial Code in Arkansas (Au- 
thor: Robert Leflar), 14 Ark. L. Rev. 302- 
310 (School of Law, Univ. of Arkansas, 
Fayetteville, Ark.). 

Institute on Rules of Evidence in Arkan- 
sas (Symposium), 15 Ark. L. Rev. 11-159 
(School of Law, Univ. of Arkansas, Fayette- 
ville, Ark.). 


California 


Ability of Insurer to Limit Persons Cov- 
ered by Motor Vehicle Liability Policy 
(Comment), 34 So. Cal. L. Rev. 209-216 (So. 
Cal. Law Review, Univ. of Southern Cali- 
fornia, University Park, Los Angeles 7, 
Cal.). 


Georgia 


Annual Survey of Georgia Law: June 
1959-April 1960, 12 Mercer L. Rev. 1-238 
(School of Law, Mercer Univ., Macon, Ga.): 

—Damages (Author: Charles A. Moye, 
Jr.), pages 44-59. 

—Evidence (Author: Mallory C. Atkin- 
son), pages 83-96. 

—Insurance (Author: B. Carl Buice), 
pages 97-111. 

—Practice and Procedure (Author: Robert 
H. Hall), pages 138-171. 

—Torts (Author: Frank C. Jones), pages 
194-203. 
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Indiana 


The Court v. The Legislature: Rule- 
Making Power in Indiana (Comment), 36 
Ind. L. Jour. 87-99 (School of Law, Indiana 
Univ., Bloomington, Ind.). 


Louisiana 


The Work of the Louisiana Supreme 
Court for the 1959-1960 Term (Faculty 
Symposium) 21 La. L. Rev. 277-392 (Louis- 
iana Law Review, Baton Rouge, La.).: 

—Torts (Author: Wex S. Malone), pages 
322-326. 

—Insurance (Author: J. Denson Smith), 
pages 329-330. 

—Civil Procedure (Author: Henry G. Mc- 
Mahon), pages 355-365. 

—Evidence (Author: George W. Pugh), 
pages 379-382. 

Business Records in Louisiana as an Ex- 
ception to the Hearsay Evidence Rule 
(Comment), 21 La. L. Rev. 449-462 (Louis- 
iana Law Review, Baton Rouge, La.). 


Michigan 


Michigan Court Rules 67-70: Four Years 
of Appendicitis (Comment), 38 Univ. of 
Det. L. Jour. 343-359 (School of Law, Univ. 
of Detroit, 651 East Jefferson Ave., Detroit 
26, Mich.). 


Missouri 


The Missouri Humanitarian Doctrine in 
the Years 1958-1960 (Authors: William H. 
Becker and Terence C. Porter), 26 Mo. L. 
Rev. 26-43 (Lee H. Tate Hall, Univ. of 
Missouri, Columbia, Mo.). 

Automobile Insurance—Assignment, Sub- 
rogation and the Real Party in Interest in 
Missouri (Comment) , 26 Mo. L. Rev. 62-79 
(Lee H. Tate Hall, Univ. of Missouri, 
Columbia, Mo.). 


New Jersey 


Automobile Liability Insurance: Public 
Policy and the Omnibus Clause in New 
Jersey (Authors: Richard S. Cohen and Wil- 
liam R. Cohen), 15 Rutgers L. Rev. 155-176 
(School of Law, Rutgers Univ., Newark 2, 


N.J.). 
New York 


Court Congestion, 27 Brooklyn L. Rev. 
1-23 (Brooklyn Law School, 375 Pearl St., 
Brooklyn 1, N.Y.). 

—Some Points to Ponder (Author: Thom- 
as F. McCoy), pages 1-2. 
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—Automobile Negligence Cases (Author: 
Henry L. Ughetta), pages 3-8. 

—Upstate New York (Author: William E. 
McClusky), pages 9-13. 

—Metropolitan Suburbs (Author: Cort- 
land A. Johnson), pages 14-23. 

The Court of Appeals, 1959 Term, 10 
Buff. L. Rev. 48-256 (Buffalo Law Review, 
77 W. Eagle St., Buffalo 2, N.Y.). 

—Civil Procedure (Comment), pages 71- 
89. 

—Evidence (Comment), pages 183-198. 

—Insurance (Comment), pages 199-201. 

—Torts (Comment), pages 223-233. 


North Dakota 


The Uniform Rules of Evidence and the 
North Dakota Law of Evidence (Author: 
Leo H. Whinery), 37 N. Dak. L. Rev. 11- 
36 (School of Law, Univ. of North Dakota, 
Grand Forks, N. Dak.). 


Oklahoma 


Evidence: Construing the Oklahoma’s 
Dead Man Statute (Comment), 14 Okla. L. 
Rev. 62-67 (College of Law, Univ. of Okla- 
homa, Norman, Okla.). 

Evidence: Impeaching One’s Own Wit- 
ness in Oklahoma in Relation to the Uni- 
form Rules of Evidence (Comment), 14 
Okla. L. Rev. 67-72 (College of Law, Univ. 
of Oklahoma, Norman, Okla.). 

Evidence: Presence of Declarant as an 
Exception to the Hearsay Rule (Comment), 
14 Okla. L. Rev. 72-75 (College of Law, 
Univ. of Oklahoma, Norman, Okla.). 

Evidence: State of Mind and Physical 
Condition as a Hearsay Exception (Com- 
ment), 14 Okla. L. Rev. 75-79 (College of 
Law, Univ. of Oklahoma, Norman, Okla.). 


Pennsylvania 


Determination of an Insurer’s Duty to 
Defend (Comment), 34 Temple L. Quar. 
152-160 (Temple Law Quarterly, 1715 N. 
Broad St., Philadelphia, Pa.). 

Jury Compromise in Pennsylvania Negli- 
gence Actions (Comment), 109 Univ. of 
Pa. L. Rev. 732-743 (Univ. of Pennsylvania 
Law Review, 3400 Chestnut St., Philadel- 
phia 4, Pa.). 


South Carolina 


Survey of South Carolina Law (Part I), 
13 So. Car. L. Quar. 30-125 (South Carolina 
Law Quarterly, Univ. of So. Carolina, 
Columbia 1, S.C.): 
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—Insurance (Author: Wesley M. Walker), 
pages 57-68. 

—Pleading (Author: Isadore S. Bernstein), 
pages 77-86. 


Texas 


Restrictions on Attempts to Contract 
away Liability for Negligence (Comment), 
12 Baylor L. Rev. 298-305 (Baylor Law Re- 
view, Baylor Univ., Waco, Tex.). 


Virginia 


The Mysteries of Virginia’s Res Gestae 
Rule (Author: James W. Payne, Jr.) 18 
Wash. and Lee L. Rev. 17-38 (School of 
Law, Washington and Lee Univ., Lexing- 
ton, Va.). 

Evidence: Admission of Agent’s Declara- 
tions to Prove Course of Employment (Com- 
ment), 18 Wash. and Lee L. Rev. 151-157 
(School of Law, Washington and Lee Univ., 
Lexington, Va.). 

Fraud as a Defense to Insurance Contracts 
(Comment), 18 Wash. and Lee L. Rev. 172- 
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176 (School of Law, Washington and Lee 
Univ., Lexington, Va.). 

Uninsured Motorist Coverage in Virgin- 
ia, 47 Va. L. Rev. 145-180 (Virginia Law Re- 
view, Clark Memorial Hall, Charlottesville, 
Va.). 

After a Wrongful Death Action in Vir- 
ginia—Recovery for Special Damages to 
the Deceased? (Author: Edward R. Slaugh- 
ter, Jr.), 47 Va. L. Rev. 354-361 (Virginia 
Law Review, Clark Memorial Hall, Char- 
lottesville, Va.). 


Washington 


Interlocutory Appellate Review Via Ex- 
traordinary Writ (Author: Bennett Feigen- 
baum). 36 Wash. L. Rev. 1-49 (Wash. L. 
Rev. Ass’n., 306 Condon Hall, Univ. of 
Washington, Seattle 5, Wash.). 


Wisconsin 


The Right of Privacy in Wisconsin (Com- 
ment), 1961 Wis. L. Rev. 332-338 (Wiscon- 
sin L. Rev., 213 W. Madison St., Waterloo, 
Wis.). 
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Report of the Accident and Health 
Insurance Committee 


Haro.p A. BATEMAN, Chairman 
Dallas, Texas 


T the organizational meeting of this 
Committee at Atlantic City on July 
6, 1960, the Committee decided as its pro- 
ject for the year to make and publish a list 
of all of the health and accident insurance 
cases decided by the state and federal courts 
in the year ending July 1, 1960. The work 
of collating these decisions and citations was 
divided among several of the members, and 
the list is as follows: 


Accidental Means. 


Britton v. Prudential Ins. Co. of Amer. 
(Tenn.), 330 S.W.2d 326. 

Brown v. Metropolitan Life Ins. Co. (Mo.), 
327 S.W.2d 252. 

Cox v. Prudential Ins. Co. of Amer. (Cal.), 
343 P.2d 99, 4 Life Cases (2d) 516. 

Falster v. Prudential Ins. Co. (Tenn.), 4 
Life Cases (2d) 673. 

Gennari v. Prudential Ins. Co. of Amer. 
(Mo. App.), 324 S.W.2d 355. 

Hinds v. John Hancock Mut. Life Ins. Co., 
155 A.2d 721. 

audon v. Prudential Ins. Co. of Amer. (Cir. 
6), 279 F.2d 730. 

Kater v. United Ins. Co. of Amer. 165 N.E. 
2d 74. 

Kubacki v. Metropolitan Life Ins. Co., 164 
A.2d 48. 

Lincoln Income Life Ins. Co. v. Alexander 
(Ark.) 328 S.W.2d 266. 

McCallum v. Mutual Life Ins. Co. of N.Y. 
(Cir. 4), 274 F.2d 431, affirming 175 F. 
Supp. 3. 

Pan American Life Ins. Co. v. Andrews 
(Tex.), 340 S.W.2d 787. 

Semon v. Royal Indemnity Co. (Cir. 5), 279 
F.2d 737, affirming 179 F. Supp. 403. 
Zurich Ins. Co. v. Sigourney (Cir. 9), 278 

F.2d 826. 


Actions. 


Life & Cas. Ins. Co. v. Lingerfelt (Ga.) 111 
S.E.2d 724. 

Mutual Benefit Health & Accident Ass’n of 
Omaha v. Bullard (Ala.), 120 So.2d 714. 


Anticipatory Breach. 


Bell v. Mutual Benefit Health & Accident 
Ass’n of Omaha, 192 N.Y.S.2d 854. 


Aviation Clause. 


Bennett v. Metropolitan Life Ins. Co. 
(Tenn.), 4 Life Cases (2d) 978. 

Downs v. National Casualty Co. (Conn.), 
152 A.2d 316. 

Vander Loan v. Educators Mut. Ins. Co., 


356 Mich. 318, 97 N.W.2d 6. 


Cancellation. 


Cantrell v. Benefit Ass’n of R.R. Employees 
(Mont.) 348 P.2d 345. 

Price v. Mutual Benefit Health & Accident 
Ass’n (La. App.), 114 So.2d 124. 


Confinement in Hospital or Home. 


Matus v. Metropolitan Cas. Ins. Co. of N. 
Y., 195 N.Y.S.2d 1936. 

Michigan Life Ins. Co. v. Hayes (Ark.) , 332 
S.W.2d 593. 

Texas Reserve Life Ins. Co. v. Texas Reha- 
bilitation Center, etc. (Tex. Civ. App.), 
332 S.W.2d 403. 


Construction of Policy. 


American Cas. Co. of Reading v. Cutshall 
(Tenn.), 326 S.W.2d 443. 

American Trust Life Ins. Co. v. Dominguez 
(Tex. Civ. App.), 329 S.W.2d 897. 

Atkins v. American Cas. Co. of Reading (W. 
Va.), 114 S.E.2d 556. 

Benat v. Mutual Benefit Health & Acci- 
dent Ass’n (Pa. Super.), 159 A.2d 23. 

Bowlin v. State Farm Mut. Auto Ins. Co. 
(Tenn. App.), 327 S.W.2d 66. 

Carson v. Nationwide Mut. Ins. Co., 169 
N.E.2d 506. 

Cotton States Mut. Ins. Co. v. Tabor (Ga.), 
112 S.E.2d 621. 

Cottrill v. Michigan Hospital 
(Mich.), 102 N.W.2d 179. 

Downs v. National Cas. Co. (Conn.), 152 
A.2d 316. 


Service 
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General Acc., Fire & Life Assur. Corp. v. 
Fountain (Ga.), 112 S.E.2d 630. 

Great Amer. Indem. Co. v. Pepper (Tex. 
Civ. App.), 334 S$.W.2d 333. 

Gulf Life Ins. Co. v. Braswell (Ga.), 112 S. 
E.2d 804. 

Hardware Mut. Cas. Co. v. Mayer (Wis.), 
104 N.W.2d 148. 

Harris v. Aetna Ins. Co., 168 N.E.2d 795. 

Henderson v. Hawkeye-Security Ins. Co. 
(Ia.), 103 N.W.2d 89. 

Hosay v. Hermitage Health & Life Ins. Co. 
(Tenn.), 4 Life Cases (2d) 1066. 

Huff v. Occidental Life Ins. Co. (Tenn.) , 4 
Life Cases (2d) 934. 

Hunt v. Hospital Service Plan of N.J. (N. 
J.), 157 A.2d 575. 

Hunt v. Hospital Service Plan of N.J., 162 
A.2d 561. 

Inter Ocean Ins. Co. v. Norris (Tenn. App.), 
326 S.W.2d 437. 

Jacobson v. Mutual Life Ins. Co. of N.Y. 
(Cir. 7), 271 F.2d 620. 

Jacobwitz v. Mutual Benefit Health & Acci- 
dent Ass’n, 198 N.Y.S.2d 7. 

Jones v. Southern Life Ins. Co. (Tex. Civ. 
App.), 333 S.W.2d 703. 

Jones v. State Farm Mut. Auto Ins. Co. 
(Ga.), 112 S.E.2d 323. 

Jones v. Standard Life & Acc. Ins. Co. (La. 
App.), 115 So.2d 630. 

Kaplan v. New York Life Ins. Co., 192 N. 
Y.S.2d 378. 

Lundquist v. Illinois Life & Acc. Ins. Co., 
164 N.E.2d 293. 

Mercury Life & Health Co. v. Morales 
(Tex. Civ. App.), 325 S.W.2d 459. 

Mutual Benefit Health & Accident Ass’n v. 
Brunke (Cir. 5), 276 F.2d 53. 

Mutual Benefit Health & Accident Ass’n v. 
Bullard (Ala.), 120 So.2d 714. 

National Casualty Co. v. Tanner (Ga.), 112 
S.E.2d 232. 

Protective Industrial Ins. Co. v. Coray (Ala. 
App.), 118 So.2d 289. 


Rachford v. Indemnity Ins. Co. of North 
America, 183 F. Supp. 875. 

Royal Indemnity Co. v. McClatchey (Ga.), 
114 S.E.2d 394. 

St. Paul Fire & Marine Ins. Co. v. Kell 
(Ark.), 328 S.W.2d 510. 

Semon v. Royal Indemnity Co. (Cir. 5), 279 
F.2d 737, affirming 179 F. Supp. 403. 

Simon v. Hospital Service Ass’n of Pitts- 
burgh, 159 A.2d 52. 

Standard Life & Acc. Ins. Co. v. Hardee 
(Tex. Civ. App.), 330 S.W.2d 544. 
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Texas Casualty Ins. Co. v. Wyble (Tex. Civ. 
App.), 333 S.W.2d 668. 

Vander Loan v. Educators Mut. Ins. Co., 
356 Mich. 318, 97 N.W.2d 6. 

Wentke v. Hospital Service (Ia.), 100 N.W. 
2d 903. 

Woodall v. National Life & Accident Ins. 
Co. (Ala.), 114 So.2d 889. 

Zurich Ins. Co. v. Sigourney (Cir. 9), 278 
F.2d 826. 


Exclusion Clause as to 
Workmen’s Compensation. 


Hunt v. Hospital Service Plan of N.J., 157 
A.2d 575. 

Slomovic v. Tennessee Hospital Service 
Ass’n (Tenn. App.), 333 S.W.2d 564. 

State Farm Mut. Auto Ins. Co. v. Rice 
(Tenn.), 326 S.W.2d 490. 

Wentke v. Hospital Service (Ia.), 100 N.W. 
2d 903. 

Zurich Ins. Co. v. Sigourney (Cir. 9), 278 
F.2d 826. 


Extent of Disability. 


Alexander v. Mutual Benefit Health & Ac- 
cident Ass’n (Ark.), 336 S.W.2d 64. 

Dunlap v. Metropolitan Life Ins. Co. (S.C.), 
110 S.E.2d 856. 

Flanary v. Metropolitan Life Ins. Co. 
(Tenn.), 4 Life Cases (2d) 469. 

John Hancock Mutual Life Ins. Co. v. Hite 
(Tenn.), 4 Life Cases (2d) 1117. 

LaBorge v. United Ins. Co. (Ore.), 4 Life 
Cases (2d) 825, 349 P.2d 822. 

Metropolitan Life Ins. Co. v. Oden (Tenn.), 
4 Life Cases (2d) 935. 

Pan Coastal Life Ins. Co. v. Malone (Ala.), 
114 So.2d 283. 

Simon v. Hospital Service Ass’n of Pitts- 
burgh (Pa. Super.), 159 A.2d 52. 

Woodall v. National Life & Acc. Ins. Co. 
(Ala.), 114 So.2d 889. 


Fighting or Provoking Assault. 


Jaudon v. Prudential Ins. Co. of America 
(Cir. 6), 279 F.2d 730. 

Life & Cas. Ins. Co. v. Lingerfelt (Ga.), 111 
S.E.2d 724. 


Full Time Employee. 


Bakkensen v. John Hancock Mut. Life Ins. 
Co. (Ore.), 4 Life Cases (2d) 1095, 353 
P.2d 558. 
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Lapse and Reinstatement. 


Benefit Ass’n of R. R. Employees v. Wick- 
ham (Colo.), 4 Life Cases (2d) 913, 351 
P.2d 385. 

Siegel v. Continental Cas. Co., 169 N.E. 
2d 587. 


Life, Accident and Liability Insurance. 


Mutual Benefit Health & Accident Ass’n of 
Omaha v. Hickman (Ga.), 111 S.E.2d 380. 

Richardson v. Pilot Life Ins. Co. (S.C.), 115 
S.E.2d 500. 


Limitations as to Time of Accident, 
Illness or Disability. 


American Standard Life Ins. Co. v. Redford 
(Tex. Civ. App.), 337 S.W.2d 230. 

Frawley v. Hearthstone Ins. Co. of Mass., 
197 N.Y.S.2d 754. 

Hartley v. California-Western States Life 
Ins. Co. (Ark.), 327 S.W.2d 556. 

Hudlak v. Nationwide Mut. Ins. Co., 167 
N.E.2d 666. 

Long Island Cottage Hospital v. Hertz, 197 
N.Y.S.2d 905. 

Lumbermen’s Mut. Casualty Co. v. Broadus 
(Miss.), 115 So.2d 130. 

Mutual Benefit Health & Accident Ass’n v. 
Brunke (Cir. 5), 276 F.2d 53. 

Reserve Life Ins. Co. v. Hickman (Tenn.), 
4 Life Cases (2d) 699. 

Rube v. American Casualty Co. of Reading, 
Pa. (La. App.), 116 So.2d 153. 

Simon v. Hospital Service Ass’n of Pitts- 
burgh, 159 A.2d 52. 

Tennessee Hospital Service Ass’n v. Dandy 
(Tenn.), 4 Life Cases (2d) 475. 

United Security Life Ins. Co. v. Sikes (Ala.), 
122 So. 2d 289. 

Washington Nat. Ins. Co. v. Kohlenbrener 
(Tex. Civ. App.), 329 S.W.2d 956. 


Limitations of Liability by 
Provisions of Policy. 


Brotherhood of Railroad Trainmen Ins. 
Dep't, Inc. v. McLemore (Miss.), 115 So. 
2d 532. 

Howard v. Life & Accident Ins. Co. of Ala. 
(Ala.), 120 So.2d 912. 

Jones v. Standard Life & Accident Ins. Co. 
(La. App.), 115 So.2d 630. 

Protective Industrial Ins. Co. v. Coray 
(Ala. App.), 118 So.2d 289. 

United Security Life Ins. Co. v. Kelley (Ala. 
App.), 119 So.2d 190. 
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Misrepresentations in Application. 


Allied Reserve Life Ins. Co. v. Cragg 
(Okla.), 4 Life Cases (2d) 1043. 

Battle v. Reserve Life Ins. Co., 168 N.E.2d 
915. 

Brown v. United Ins. Co. (S.C.), 113 $.E.2d 
26. 

Davis v. National Life & Acc. Co. (Tenn.), 
4 Life Cases (2d) 470. 

Ivory v. Reserve Life Ins. Co. (S.D.), 101 
N.W.2d 517. 

Jefferson Life & Casualty Co. (Miss.), 120 
So.2d 160. 

Mills v. Reserve Life Ins. Co. (Ky.), 335 S. 
W.2d 955. 

Mosely v. National Bankers Life Ins. Co. 
(N.M.), 4 Life Cases (2d) 713, 347 P.2d 
755. 

Mutual Benefit Health & Accident Ass’n v. 
Moor (Miss.), 120 So.2d 439. 

Parker v. Progressive Life Ins. Co. (S.C.), 
110 S.E.2d 5. 

Peninsular Life Ins. Co. v. Screen (Ga.), 112 
S.E.2d 174. 

Swartzberg v. Reserve Life Ins. Co. (N.C.), 
113 S.E.2d 270. 

United Security Life Ins. Co. v. Sikes (Ala.), 
122 So.2d 289. 

Washington Nat. Ins. Co. v. Adams (Tex. 
Civ. App.), 334 S.W.2d 826. 


Notice of Injury or Illness. 


Mutual Benefit Health & Accident Ass’n v. 
Brunke (Cir. 5), 276 F.2d 53. 


Patterson v. John Hancock Mut. Life Ins. 
Co., 169 N.E.2d 183. 


United Amer. Ins. Co. v. Selby (Tex. Civ. 
App.), 330 S.W.2d 495. 


Weinberger v. National Cas. Co., 200 N.Y. 
S.2d 696. 


“Officer” of Association. 


Rockford v. Indemnity Ins. Co. of North 
America (Cal. D.C.), 183 F. Supp. 875. 


Origin of Cause of Action. 


Intercoast Mut. Life Ins. Co. v. Anderson 
(Nev.), 4 Life Cases (2d) 604, 345 P.2d 
762. 


Other Insurance. 


Molair v. State Farm Mut. Auto Liability 
Ins. Co. (S.C.), 111 S.E.2d 518. 
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Payment of Premium. 


American Home Mut. Life Ins. Co. v. Har- 
vey (Ga.), 109 S.E.2d 322. 

Jefferson Life & Casualty Co. v. Johnson 
(Miss.), 120 So.2d 160. 
Lievers v. National Ins. 

(Minn.), 101 N.W.2d 817. 
Parkerson v. American Hospital & Life Ins. 
Co. (Tex. Civ. App.), 322 S.W.2d 27. 
Synder v. Continental Cas. Co., 168 N.E.2d 
563. 


Underwriters 


Physical Examination. 


McMullen v. Travelers Ins. Co. (Cir. 9), 4 
Life Cases (2d) 912. 


Pleading. 


American Home Mut. Life Ins. Co. v. Har- 
vey (Ga.), 109 S.E.2d 322. 


Pre-Existing Disease. 


American Income Life Ins. Co. v. Davis 
(Tex. Civ. App.), 334 S.W.2d 486. 

Bankers Service Life Ins. Co. v. Ritchie 
(Okla.), 4 Life Cases (2d) 966, 351 P.2d 
1045. 

Britton v. Prudential Ins. Co. of America 
(Tenn.), 330 S.W.2d 326. 

Gennari v. Prudential Ins. Co. of America 
(Mo. App.), 324 S.W.2d 355. 

Gulf Ins. Co. v. Braswell (Ga.), 112 S.E.2d 
804. 

Ivory v. Reserve Life Ins. Co. (S.D.), 101 
N.W.2d 517. 

Life & Cas. Ins. Co. of Tenn. v. Jones (Ark.), 
$28 S.W.2d 118. 

McCallum v. Mutual Life Ins. Co. of N.Y. 
(Cir. 1), 274 F.2d 431, affirming 175 F. 
Supp. 3. 

Nichols v. North Carolina Mut. Life Ins. 
Co., 162 A.2d 499. 

Reserve Life Ins. Co. v. Collier (Tenn.), 4 
Life Cases (2d) 1062. 

Shepherd v. Hermitage Health & Life Ins. 
Co. (Tenn.), 4 Life Cases (2d) 645. 

Tasman v. Associated Hospital Service of 
N.Y., 198 N.Y.S.2d 49. 

Tennessee Hospital Service Ass’n v. Wilson 
(Tenn.), 4 Life Cases (2d) 607. 

United Security Life Ins. Co. v. Sikes (Ala.), 
122 So.2d 289. 

Wenger v. Mutual Benefit Health & Acci- 
dent Ass’n, 203 N.Y.S.2d 503. 
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Proof of Loss. 


Drearr v. Connecticut Gen. Life Ins. Co. 
(La. App.), 119 So.2d 149. 

Griffin v. Safety Industrial Life Ins., etc. 
Ass’n, Inc. (La. App.), 119 So.2d 118. 

Protective Industrial Ins. Co. v. Coray (Ala. 
App.), 118 So.2d 289. 

United Security Life Ins. Co. v. Kelley (Ala. 
App.), 119 So.2d 190. 


Proximate Cause of Injury. 


Bedford v. Mutual Benefit Health & Acci- 
dent Ass’n, 159 A.2d 870. 

Kater v. United Ins. Co. of America, 165 N. 
E.2d 74. 

Mahaney v. American Progressive Health 
Ins. Co., 200 N.Y.S.2d 503. 

Tracy v. Massachusetts Bonding & Ins. Co., 
159 A.2d 86. 


Reformation of Contract. 


Bleam v. Sterling Ins. Co. (Mich.), 103 N. 
W.2d 466. 


Right to Proceeds. 


Jaudon v. Prudential Ins. Co. of America 
(Cir. 6), 279 F.2d 730. 
U.S. v. Fried (D.C.N.Y.), 183 F. Supp. 371. 


Risks and Causes of Loss. 


McCallum v. Mutual Life Ins. Co. of N.Y. 
(Cir. 4), 274 F.2d 431, affirming 175 F. 
Supp. 3. 

Semon v. Royal Indemnity Co. (Cir. 5), 279 
F.2d 737. 

Zurich Ins. Co. v. Sigourney (Cir. 9), 278 F. 
2d 826. 


Suicide or Self-Inflicted Injuries. 


Barsky v. Metropolitan Life Ins. Co., 200 
N.Y.S.2d 495. 

Cox v. Independent Life & Acc. Ins. Co. 
(Ga.), 113 S.E.2d 228. 

Murray v. Travelers Ins. Co. (Colo.), 352 
P.2d 678. 

Prudential Ins. Co. of America v. Redwine 
(Ky.), 332 S.W.2d 643. 


Termination of Employment. 


Metropolitan Life Ins. Co. v. Oden (Tenn.), 
4 Life Cases (2d) 935. 


Treatment by Licensed Physician. 


Peninsular Life Ins. Co. v. Screen (Ga.), 112 
S.E.2d 174. 
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United Am. Ins. Co. v. Selby (Tex.), 338 Siebert v. State Farm Mut. Ins. Co. (Ia.), 


S.W.2d 160. 
Waiver and Estoppel. 


American Home Mut. Life Ins. Co. v. Har- 


vey (Ga.), 109 S.E.2d 322. 
Battle v. Reserve Life Ins. Co., 168 N.E.2d 
915. 


Dykes v. Benefit Ass’n of Railway Employ- 


ees, 164 N.E.2d 611. 
Griffin v. Safety Industrial Life Ins., etc. 
Ass’n, Inc. (La. App.), 119 So.2d 118. 
Jefferson Life & Casualty Co. v. Johnson 
(Miss.), 120 So.2d 160. 

Mutual Benefit Health & Accident Ass'n v. 
Moor (Miss.), 120 So.2d 439. 

Redden v. Constitution Life Ins. Co., 166 
N.E.2d 410. 


103 N.W.2d 757. 


Swartzberg v. Reserve Life Ins. Co. (N.C.), 
113 S.E.2d 270. 


Synder v. Continental Cas. Co., 168 N.E.2d 
563. 


Respectfully submitted, Harold A. Bate- 
man, Chairman, Herbert C. Brook, Vice- 
Chairman, Robert C, Alexander, Newton 
E. Anderson, Samuel O. Carson, Fletcher 
B. Coleman, Richard B. Knudsen, Merritt 
Lane, Jr., James J. Langan, Douglas W. 
Matthews, Alfred J. Morgan, Joseph S. 
McCarthy, William K. Ris, Alexis J. Rogo- 
ski, William H. Schrader, Burton C. Waldo, 
Erskine W. Wells, Frank W. Woodhead, 
Tom L. Yates. 
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and to promote improvements in the administration of justice. DRI brings 
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should be properly and adequately compensated, and (2) Nonmeritorious 
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Cuar es A. LEE, JR., 
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P. O. Box 126, University Station 
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Report of Automobile Insurance Committee 


RicHAarp B. MontTGoMERY, Chairman 
New Orleans, Louisiana 


OUR committee this year had diffi- 

culty in finding interesting subjects 
to discuss in this report. Last year the com- 
mittee did an outstanding job in its report 
in which it summarized and digested all 
cases involving guest laws. It is the opinion 
of the committee that with the creation of 
the Defense Research Institute the mem- 
bers will no longer need such a summary. 
Without doubt, one of the best projects 
the Association has ever undertaken was the 
creation of the Defense Research Institute. 
This means that all interesting, important 
and new cases will be sent to the members 
who have joined. More than that, articles 
on the same subject matter written over a 
period of several years will be combined in- 
to one pamphlet so as to enhance their 
usefulness to the members. Your attention 
is particularly called, for instance, to one 
such monograph entitled, “The Revolt 
Against Whiplash”. It is recommended that 
every member of the Association who is 
interested in the trial of automobile liabili- 
ty cases read this. Furthermore, the com- 
mittee wholeheartedly recommends that 
each and every member of the Internation- 
al Association of Insurance Counsel join 
the Defense Research Institute if you have 
not done so. 


The main subject of discussion in this 
report will be the Uninsured Motorist Cov- 
erage, but there are a few cases which the 
committee would like to call to the mem- 
bers’ attention. 


An interesting case, for instance, which 
has been called to the attention of the 
members of the Defense Research Institute 
is Alberta, et al v. Kling, which was decided 
in the District Court of the City and Coun- 
ty of Denver, Colorado. This case is con- 
trary to the holdings of Potomac Insurance 
Co. v. Ohio Casualty Ins. Co., 188 F.Supp. 
218. In the latter case the Court held that 
a policy, obligating the insurer to defend 
suits and pay damages arising out of main- 
tenance or use by an insured of any non- 
owned automobile, did not obligate in- 
surer to defend suits brought against the 
insured by occupants of the automobile 


which collided with the vehicle in which 
insured was a guest. In this case an action 
was brought by an insurer for a declaratory 
judgment adjudging it was not legally ob- 
ligated under a policy of insurance issued 
to defendant, Mark, to defend the said 
Mark in actions brought by two other de- 
fendants, namely, Overdest and Duc, which 
were pending, or, to make payments under 
the said policy to defendants herein in the 
event judgments were obtained in the said 
action. Mark was a passenger in an auto- 
mobile driven by one Koerber which col- 
lided with the automobile occupied by the 
defendants, Overdest and Duc. There was 
no evidence that he exercised any control 
over the driver, and there was nothing to 
suggest that he was anything more than a 
guest. Under this state of facts, the court 
held for the insurer. However, the Dis- 
trict Court of Denver, Colorado reached the 
opposite result. The facts in this case were: 

Carroll was riding as a passenger in Staf- 
ford’s automobile driven by Kling. The 
purpose of the trip was to convey Carroll 
to his home, but the court held that Kling 
was not the agent or employee of Carroll. 
Large judgments in favor of other parties 
and against Kling alone, were only partly 
satisfied by Stafford’s insurance. Garnish- 
ment actions were brought against another 
insurer which had issued a policy covering 
an automobile owned by Carroll, which was 
not involved in the accident. The court 
ruled that Carroll was “using” the Stafford 
automobile and that Kling was “legally re- 
sponsible for the use.” Hence, said the court, 
Carroll's insurer was liable to pay the judg- 
ments rendered against Kling. 

In the course of its decision, the court al- 
so ruled: 

(1) That when Carroll's insurer paid to 
Carroll the full amount of the medical pay 
coverage under its policy it admitted com- 
pliance with the terms of the policy; 

(2) That Kling’s compliance with the 
terms and conditions of the policy issued 
by Carroll’s insurer was excused because 
Kling did not know he was “covered” by 
that policy; 
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(3) That having failed to defend its “in- 
sureds” when it had opportunity so to do, 
Carroll’s insurer could not claim a failure 
of cooperation on the part of Kling and 
Carroll in the absence of collusion, which 
was not shown. 

If this case should become law of the 
land, many policies would have to be re- 
written. 

A case which is interesting and unusual 
is one decided by the Louisiana Su- 
preme Court, McFarland v. Illinois Central 
R. Co., 127 So.2d 183. This was a death case 
in which the Court of Appeal amended a 
judgment in favor of a widow, increasing 
the widow’s award from $15,000.00 to 
$46,422.70. The increase by the Court of 
Appeal was based upon a mathematical 
formula which involved the discounting of 
the amount which would have been earned 
through the life expectancy of the deceased. 
The Supreme Court reduced the amount to 
$20,000.00 and said this: 


Nevertheless, we are unable to give ap- 
proval to the increase in the award to the 
plaintiff individually which was ordered 
by the Court of Appeal. That increase 
appears to have resulted primarily from 
the application of a mathematical formu- 
la developed in three decisions of inter- 
mediate appellate courts; but this Court 
on several occasions has expressed disap- 
proval respecting the use of such a formu- 
la in awarding damages. 


The Court then went on to say that the 
question of amount in death cases is im- 
possible of determination upon any scien- 
tific basis; that the most courts can do is 
to exercise a sound discretion and award 
such amount as all the circumstances con- 
sidered may seem just to both litigants and 
not unduly oppressive to either. 

It was the opinion of the majority of the 
committee that the most interesting subject 
which could be discussed was the uninsured 
motorist’s endorsement. This endorsement 
reads as follows: 


Uninsured Motorist’s Coverage. 


To pay all sums which the insured or his 
legal representative shall be legally en- 
titled to recover as damages from the own- 
er or operator of an uninsured automo- 
bile because of bodily injury, sickness or 
disease, including death resulting there- 
from, hereinafter called “bodily injury” 
sustained by an insured, caused by acci- 
dent arising out of the ownership, mainte- 
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nance or use of such uninsured automo- 
bile; provided, for the purpose of this cov- 
erage, determination as to whether the 
insured or such representative is legally 
entitled to recover such damages and, if 
so, the amount thereof, shall be made by 
agreement between the insured or such 
representative and the company or, if they 
fail to agree, and the insured so demands, 
by arbitration. 


Exclusions. This policy shall not apply 
under: (b) to bodily injury to an insured, 
or care or loss of services recoverable by 
an insured with respect to which such in- 
sured, his legal representative, or any per- 
son entitled to payment under this cov- 
erage, shall, without written consent of 
the company, make any settlement with 
or prosecute to judgment any action 
against any person or organization who 
may be liable therefor; 


Arbitration. If any person making claim 
hereunder and the company do not agree 
that such person is legally entitled to re- 
cover damages from the owner or opera- 
tor of an uninsured automobile because 
of bodily injury to the insured, or do not 
agree as to the amount of payment which 
may be owing under this part, then, upon 
written demand of such person, the mat- 
ter or matters upon which such person 
and the company do not agree shall be 
settled by arbitration in accordance with 
the rules of the American Arbitration As- 
sociation, and judgment upon the award 
rendered by the arbitrators may be en- 
tered in any court having jurisdiction 
thereof. Such person and the company 
each agree to consider itself bound and 
to be bound by any award made by the 
arbitrators pursuant to this part. 


No action shall lie against the company 
unless, as a condition precedent thereto, 
there shall have been full compliance 
with all the terms of this policy, not... . 


It is very evident that this policy was de- 
vised to protect policyholders from unin- 
sured motorists who might run into them 
causing an injury. In substance, the in- 
sured by payment of an additional premium 
may secure this coverage by an endorse- 
ment on his automobile policy or have it a 
part of his policy by reason of the 1959 
standard provisions for “Automobile Com- 
bination Policies, Package Automobile 
Form.” This coverage proposes to pay to 
the insured any claims for bodily injury 
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that the insured could have collected from 
the uninsured motorist, had the uninsured 
motorist been insured or financially re- 
sponsible. It does not cover property dam- 
age. In the event of a settlement of a claim, 
it is expected that the insurance company 
will, as in admiralty cases, require the re- 
cipient to sign a loan agreement, and the 
insurance company will then try to collect 
from the uninsured motorist. 


It is appropriate at this time to discuss 
the only cases which have as yet involved 
this provision. There is only one decision 
by the appellate court. This is an Okla- 
homa case, namely, Boughton v. Farmers 
Ins. Exch., 354 P.2d 1085. In this case an 
insurance contract was issued by which the 
defendant was to reimburse the plaintiff 
all sums which the insured shall be legally 
entitled to recover as damages from the 
owner * * * of an uninsured automobile 
* * * provided that * * the determination 
as to whether the insured shall be entitled 
to recover * * and the amount thereof he 
shall be entitled to recover shall be either 
by agreement between the parties or by ar- 
bitration. This contract contained the pro- 
vision above cited that no action would lie 
against the defendant unless as a condition 
‘yom all of the terms of the policy 

ad been complied with. The policy also 
provided that the arbitration should have 
the force of a judgment. The court held 
that the arbitration agreement was unen- 
forceable as contrary to public policy, and 
that the “no action clause” was a restrict- 
tion on the right of a party to enforce obli- 
gations against a defendant and as such 
was unenforceable. 

The balance of the cases on this subject 
are all cases decided in the court of first in- 
stance in New York. These cases and a 
summary of their holdings are as follows: 

Application of Travelers Indemnity Co., 
205 N.Y.S.2d 741 (1960) —held that whether 
the tortfeasor was uninsured was within the 
scope of the arbitration provision of the 
policy, and the fact that defendant had 
filed, and lost, a previous declaratory ac- 
tion was not a bar to arbitration, and arbi- 
tration was ordered. 


Lennegren, Exe’x. v. Travelers Indemni- 
ty Co., 203 N.Y.S.2d 136 (1960) —Plaintiff 
sued for declaratory judgment. Held that 
in the absence of a showing that the hit- 
run motorist who had killed plaintiff's de- 


cedent was in fact uninsured, the uninsured 
motorist clause of the policy could not have 
any effect. 
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Matter of Royal Indemnity Co. v. McMa- 
hon, 10 App. Div. 2d 926, 200 N.Y.S.2d 950 
—Insurer, by participating in adjourning 
of the hearings for arbitration without res- 
ervation of rights and by protracted delay, 
waived the right to resist arbitration. 


Merchants Mut. Cas. Co. v. Wildman, 197 
N.Y.S.2d 925 (1960) —Insurer, by unreason- 
able delay and actions which were incon- 
sistent and prejudiced the defendant was 
estopped from asserting the non-coverage 
under the uninsured driver provisions of 
the policy. 

Application of Phoenix Assur. Co. of New 
York, 194 N.Y.S.2d 770.—Held that plain- 
tiff’s petition contained a matter of fact as 
to whether the tortfeasor was in fact in- 
sured, which had to be determined before 
there could be a finding on the arbitration 
clause under the uninsured driver endorse- 
ment of the policy. 

Schiller v. Cosmopolitan Mut. Cas. Co., 
191 N.Y.S.2d 852 (1959) —held, appraisal of 
injury agreed upon by two of three apprais- 
ers was not a submission to arbitration of 
the entire controversy under the uninsured 
motorist clause, and, therefore, to get judg- 
ment, insured must file a plenary action 
under the appraisal clause in the policy. 


Chernick v. Hartford Accid. & Indem. 
Co., 8 App. Div. 2d 534 (1959) —Plaintiff, 
an infant was held not subject to the arbi- 
tration provision under the state procedure 
code, but the father’s action was stayed 
pending arbitration proceedings under the 
uninsured motorist provision in the policy. 


Application of Exchange Mut. Ins. Co., 
187 N.Y.S.2d 603 (1959)—held that since the 
insurer argued the merits of the demand for 
arbitration in its motion for a stay of arbi- 
tration proceedings, this was an opposition 
to the cross motion by the insured, and con- 
sequently, a refusal to arbitrate empower- 
ing the court to order the parties to arbi- 
trate, 


Application of American Natl. Fire Ins. 
Co., 182 N.Y.S.2d 899 (1958) —held, with- 
out a showing that the car causing the dam- 
age was in fact uninsured, the arbitration 
clause in the uninsured automobile en- 
dorsement could not take effect, because 
this fact was not thereunder subject to arbi- 
tration. 


Karasch v. Empire Mut. Ins. Co., 175 N. 
Y.S.2d 690 (1958)—held that defendant’s de- 
lay in appointing an appraiser was not, ip- 
so facto, a failure to comply within a rea- 
sonable time so as to be an act of bad faith 
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defeating the appraisal clause of the unin- 
sured motorist endorsement. The policy 
contained no standard, and defendant had 
waited 24 days when suit was filed. 

Application of Ross v. Hardware Mut. 
Cas. Co., 173 N.Y.S.2d 941 (1958) —held, 
agreement to appraise injuries contained 
in uninsured motorist clause was not an 
agreement to arbitrate within the applica- 
ble procedure article, and, therefore, could 
not be enforced thereunder. 

Berman v. Travelers Indem. Co., 171 N. 
Y.S.2d 869 (1958)—held that uninsured 
motorist clause does not apply to a case 
where the other car was insured at the time, 
but the insurer of said other car had a valid 
defense of failure to cooperate against its 
insured. 

Scherman v. Empire Mut. Ins. Co., 170 
N.Y.S.2d 447 (1957) —held, failure of plain- 
tiff to allege compliance with conditions 
precedent in the policy to sue is fatal to 
plaintiff's cause of action, even though the 
complaint failed to disclose the conditions 
precedent (i.e., appraisal under an unin- 
sured automobile endorsement) . 

Finally, there are three states, as far as the 
committee knows, which have taken cogni- 
zance of this situation, either by legislation 
or attempted legislation namely, New 
Hampshire, Virginia and West Virginia. 
In West Virginia an effort was made in the 
legislature to introduce a bill which would 
have required uninsured motorist’s cover- 
age of every motorist in West Virginia. This 
bill was modeled after a similar statute 
which is in effect in Virginia and with 
which the attorneys of that state have had 
considerable difficulty. 

Your attention is called to an article in 
the January 1961 issue of the Virginia Law 
Review, Vol. 47, P. 145, in which the State 
of Virginia’s experience with a compulsory 
motorist’s insurance coverage is discussed. 

The State of New Hampshire, according 
to the information that we have available, 
was the first state to provide a mandatory 
uninsured motorist endorsement, Laws of 
New Hampshire 1957, Chapter 305. This 
required an endorsement to the standard 
form of public liability policy and the limi- 
tation of liability corresponded to the 
amount specified in the New Hampshire 
Responsibility Law, namely, $10,000.00 and 
$20,000.00. ‘The cost of such an endorse- 
ment was $1.25. This policy contains an 
arbitration clause requirement. 

Again we meet the problems which have 
previously been raised. Is such a require- 
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ment constitutional, since it provides for 
waiver of a jury trial by contract prior to 
the trial? In other words, this new feature 
of insurance underwriting is going to, as 
usual, require litigation before the under- 
writers will thoroughly understand what 
they have done. No matter how thorough- 
ly a provision is thought out by attorneys, 
the final result can only be reached by the 
provision being litigated and interpreted 
after it has gone through the ordeal of trial 
by competent counsel. 

This means, as has been said, particular- 
ly by several of the committee, that the 
committee can help the profession by dis- 
cussing the pitfalls and by trying to pool the 
experiences which members of the commit- 
tee may have had in the trial or in negotia- 
tions prior to trial involving this provision. 
One particular problem with regard to this 
coverage arises from the wording of the 
policies. 

The language of policies does vary. The 
standard form which we have quoted pro- 
vided for arbitration. Some of the policies 
do not. In a case being handled by one 
member of the committee where the policy 
provided for arbitration all attempts to 
negotiate a settlement with the insured fail- 
ed due to the wide variance set upon the 
plaintiff's injury. Liability was not a ques- 
tion in the case. The plaintiff requested 
permission of the company to sue the other 
motorist. The company denied the permis- 
sion. Plaintiff then refused to negotiate 
further with the company or to arbitrate. 
In Missouri, where this case arose, there is 
a statute, Missouri Revised Statutes 1949, 
Sec. 435.010, which provides in effect that 
any clause or provision in a contract pro- 
viding for an adjustment by arbitration 
shall not prevent any party from institut- 
ing suit or other legal action on the con- 
tract, and a compliance with such clause 
or provision shall not be a condition prece- 
dent to the right to bring such an action. 
This statute has been construed to mean 
that where liability is admitted, and the on- 
ly question is the amount of damages, then 
the submission to arbitration is a condition 
precedent. The problem is how to force 
the plaintiff in this case to submit to arbi- 
tration. 

Some problems that the committee ex- 
pects to arise in the future are: 


1. Can the company be made liable for 
any judgment obtained against the other 
motorist on the theory that the company’s 
refusal to authorize suit promptly pre- 
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vented the insured from obtaining and col- 
lecting a judgment against the other motor- 
ist at a time when the judgment was collec- 
tible? 


2. If suit is brought against the other mo- 
torist, how can the company prevent a judg- 
ment by default for the amount prayed for 
or some other fantastic sum? 


3. If the suit is brought against the other 
motorist, how can the company legitimately 
protect itself against a fraudulent or incom- 
petent defense? 


4, If a judgment is obtained against the 
other motorist, 


(a) Can execution be obtained on it 
against the company? 


Can the introduction into evidence 
of that judgment in a separate suit 
against the company, without fur- 
ther evidence, make a submissible 
case? 


(b) 
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(c) Can that judgment be introduced at 
all in a suit against the company? 


If our experience with the uninsured mo- 
torist coverage is typical, there will be many 
more problems presented to the committee 
than solutions, but a general exchange of 
ideas and experiences on this subject may 
provide a quick solution of some of our 
problems, and in any event should generate 
a little original thinking which may eventu- 
ally lead to a solution of the more bother- 
some problems. 

Respectfully submitted, Richard B. 
Montgomery, Chairman, Charles S. Ward, 
Vice-Chairman, James W. Archer, Charles 
F. Bagley, Walter M. Barnett, Jack G. Beam- 
er, Raymond N. Caverly, H. James Cona- 
way, Jr., Paul R. Erickson, Arthur B. Geer, 
Edson L. Haines, Gordon C. Hall, Robert 
E. Hinchey, Miller Manier, J. Woodrow 
Norvell, Herman W. Reeder, Al G. Rives, 
Pinckney M. Rohrback, Lewis C. Ryan, 
John W. Stewart. 





WHY DRI? 


The widespread use of “gimmicks” by certain plaintiffs’ attorneys, e.g., 
whiplash, excessive ad damnum demands, “unit of time” basis for pain and 
suffering, “Hollywood” blackboard techniques, and a highly organized, well 
financed, effective plaintiffs’ association have emphasized the urgent need 
for a strong, active nationwide defense lawyers’ organization. 


DRI fills this need. Its program of Research, Liaison, Education and 
Public Service is worthy of your support. 


Get your DRI emblem for Montreal. Send your check for $25.00 to: 


Cuar es A. LEE, JR., 

General Manager 

The Defense Research Institute, Inc. 
P. O. Box 126, University Station 
Syracuse 10, New York 


JOIN —— DRI 
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Report of the Aviation Insurance Committee 


WILLIAM J. JUNKERMAN, Chairman 
New York, New York 


RECENT DEVELOPMENTS IN 
AERONAUTICAL LAW 


ADMIRALTY 


OLLOWING the decisions of the 
United States Court of Appeals for the 
Ninth Circuit in Higa v. Transocean Air- 
lines, 230 F. 2d 780, 1955, the decision of 
the United States Court of Appeals for the 
Second Circuit in Noel v. Linea Aeropostal 
Venezolana, 247 F. 2d 677, 1957, and the de- 
cision of the same court in D’Aleman v. Pan 
American World Airways, Inc., 259 F. 2d 
493, 1958, the law seemed settled that any 
rights accorded by the Federal Death on the 
High Seas Act were cognizable only in ad- 
miralty in the federal courts. However, 
during the past year the courts of New York 
have registered a dissent in the case of Ledet 
v. United Aircraft Corporation. In that case 
the defendant, in Special Term, Part I, of 
the New York Supreme Court, New York 
County, moved to dismiss certain causes of 
action in a complaint upon the ground that 
jurisdiction was exclusively in admiralty in 
the federal courts and Special Term denied 
the motion. On appeal the Appellate Divi- 
sion, First Department, affirmed the deci- 
sion of the lower court in an opinion where- 
in it stated (12 AD 2d 593) : 


“* * * The Federal Act, in the case of a 
death caused by wrongful act upon the 
high seas, goes only so far as to confer up- 
on the representative of the decedent a 
‘suit for damages in the district courts of 
the United States, in admiralty.’ Rights 
of action and remedies in state courts to 
recover for such a death are, by the act, 
stated to be not affected in so far as pro- 
vision for the same is made by ‘any State 
statute.’ But here, the plaintiffs, in their 
respective alleged causes of action for 
wrongful death, do not purport to rely 
upon any statute of this state as the basis 
therefor, expressly pleading that the same 
are ‘brought pursuant to the provisions of 
Title 46, U.S.C., Section 761 et seq.’ Con- 


sequently, but for such determinations in 
this and in the Second Department, we 
would hold that these alleged causes of 
action for wrongful death are not main- 
tainable in this court. Such holding 
would be in accordance with the recent 
Federal Court decisions which most clear- 
ly point out that the language of the Fed- 
eral Act and legislative history (see Higa 
case, cited below) do not authorize a 
cause of action at law to recover for 
wrongful death upon the high seas. (Higa 
v. Transocean Airlines, 230 F.(2d) 780; 
Noel v. Linea Aeropostal Venezolana, 247 
F. (2d) 677, cert. den. 355 U.S. 907; Wil- 
son v. Transocean Airlines, 121 F.Supp. 
85; lafrate v. Compagnie Generale Trans- 
atlantique, 106 F.Supp. 619) .” 


It is obvious that sooner or later the 
United States Supreme Court will have to 
settle this conflict of decisions. 


In Bergeron, etc. v. KLM, a libel was 
filed in the United States District Court 
for the Southern District of New York aris- 
ing out of the deaths of certain citizens and 
residents of the United States who were 
killed when an airplane owned and oper- 
ated by KLM crashed in the Atlantic Ocean 
while en route from Shannon, Ireland, to 
New York. Libellant asserted three causes of 
action as to each decedent. 

Her first set of claims was based on Sec- 
tion 1 of the Federal Death on the High 
Seas Act, 46 U.S.C. 761. Her second basis for 
relief was grounded in Dutch law pursu- 
ant to Section 4 of the Death on the High 
Seas Act, and thirdly, she asserted claims at 
law based upon the Dutch Wrongful Death 
Statute. The latter claims were premised 
upon diversity of citizenship and a jury 
trial was demanded. Respondent moved to 
dismiss the claims based on Section 1 of the 
Federal Death on the High Seas Act and the 
common-law claims grounded in Dutch 
law, and contended that an action under 
Section 4 of the Act was the exclusive reme- 
dy when a death sought to be redressed oc- 
curs on a foreign vessel on the high seas. 
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In granting respondent’s motion in a 
memorandum opinion dated and filed on 
November 14, 1960, File No. 60 Ad 802, 
(not yet officially reported), Judge Kauf- 
man said in part as follows: 


“* * * The controversy has long raged as 
to whether suits brought under the Death 
on the High Seas Act could be maintained 
at law as well as in admiralty. Both Sec- 
tion | and Section 4 contain language sug- 
gesting that actions can only be brought 
in admiralty. Section 1 provides ‘the per- 
sonal representative of the decedent may 
maintain a suit for damages in the dis- 
trict courts of the United States, in admir- 
alty. * * *.’ Although earlier cases held 
that this language was merely permissive, 
and thus that an action could be brought 
under Section | at law, see, e.g. Choy v. 
Pan-American Airways Co., 1941 A.M.C. 
483 (S.D.N.Y.), it now seems to be ac- 
cepted that the language of the section 
is mandatory, and thus that jurisdiction 
is solely in admiralty. See Noel v. Linea 
Aeropostal Venezolana, 247 F.(2d) 677 
(C.A. 2d) , cert. den., 355 U.S. 907 (1957) ; 
Higa v. Transocean Airlines, 230 F. (2d) 
780 (C.A, 9th), cert. dismissed, 352 U.S. 
802 (1956); Wilson v. Transocean Air- 
lines, 121 F.Supp. 85 (N.D.Cal. 1954). 
Since there was clearly no cause of action 
for wrongful death on American vessels 
prior to the passage of the Act, see The 
Harrisburg, 119 U.S. 199 (1886), there is 
plainly no basis for the maintenance of a 
civil action at law independent of the Act. 
See 41 Cornell L. Q. 241, 250 (1956) . 


However, libellant argues that Section 
4 presents a different situation. This 
section, unlike Section 1, does not create 
an entirely new cause of action, but rath- 
er provides for the enforcement of rights 
of action granted by foreign law. But, the 
section provides, similar to Section 1, 
that ‘such right may be maintained in an 
appropriate action in admiralty in the 
courts of the United States.’ Judge Wein- 
feld, after a review of legislative history, 
has concluded that this language also is 
mandatory, and thus that actions under 
Section 4 can only be brought in admiral- 
ty. Jafrate v. The Liberte, 106 F.Supp. 


619 (S.D.N.Y. 1952). Libellant seeks to 
avoid this holding by asserting the claims 
in her third, sixth and ninth causes of ac- 
tion, not under Section 4, but indepen- 
dently of the statute, with diversity of 
citizenship as a basis of jurisdiction. For- 
eign wrongful death statutes were en- 
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forced in American courts prior to the 
passage of the Act, albeit in admiralty 
rather than at law. See La Bourgogne, 
210 U.S. 95 (1908). Thus, subsequent to 
its passage, some courts have sustained 
actions brought at law for the enforce- 
ment of rights granted by foreign wrong- 
ful death statutes, Powers v. Cunard S. S. 
Co., 32 F.(2d) 720 (S.D.N.Y. 1925) ; The 
Saturnia, 1936 A.M.C. 469 (S.D.N.Y.), 
presumably based on the ‘Savings-to-Suit- 
ors’ clause, 28 U.S.C. § 1333 (1). Cf. Egan 
v. Donaldson Atlantic Line, 37 F.Supp. 
909 (S.D.N.Y. 1941). Considerations of 
uniformity and legislative intent would 
indicate that Section 4, like Section 1 
should be exclusive in its sphere. See 
Iafrate v. The Liberte, supra. Moreover, 
it is once again difficult to believe that 
Congress would choose to discriminate be- 
tween representatives of decedents dying 
on foreign vessels and those dying on 
American vessels, by allowing to the form- 
er, in addition to the traditional ac- 
tion in admiralty, an action at law with 
its concomitant right to jury trial, while 
limiting the latter to an admiralty ac- 
—- 


The significance of the application of 
the Death on the High Seas Act to aviation 
accident cases was well illustrated in the 
trial in October 1958 in the United States 
District Court for the Southern District of 
New York of Sokolowska v. National Air- 
lines, Inc., and Douglas Aircraft Company, 
Inc., Kessler v. Same, and First National 
Bank, etc. v. Same (5 Avi. 18,213), arising 
out of the deaths of four passengers in a 
National Airlines crash in the Gulf of Mex- 
ico. Because of the recovery of part of the 
wreckage close to the shore of the State of 
Alabama, the plaintifs in all three actions 
had alleged alternative causes of action (1) 
to the effect that the accident occurred on 
the high seas more than a marine league 
from the shore of the State of Alabama; and 
(2) that the accident occurred within the 
territorial confines of the State of Alabama. 
Under the Alabama statute plaintiffs would 
have been entitled to a jury trial but under 
the Death on the High Seas Act the actions 
would have to be tried in admiralty with- 
out a jury. All three cases came on for 
trial before the Honorable Richard H. 
Levet. He impaneled an advisory jury and 
a preliminary trial was held to determine 
where the accident occurred. The parties 
were in conflict as to whether the alleged 
wrongful act causing death occurred in the 
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air space over the high seas, in the airspace 
over Alabama, or in the Gulf of Mexico 
within or beyond a marine league from the 
shore of Alabama. After hearing all of the 
evidence relating solely to this question the 
jury rendered its verdict that the accident 
happened beyond a marine league from the 
shore of Alabama. The court thereupon 
made independent findings of fact and 
conclusions of law in which it also found 
that the wrongful act occurred beyond a 
marine league from the shore of Alabama. 
It thereupon dismissed the jury and, sitting 
as a court in admiralty, tried the three cases 
on their merits. 

One of the decedents was a woman pas- 
senger whose next of kin was a married 
daughter who suffered no pecuniary loss 
from the death of her mother. Another 
was a woman passenger, survived by non- 
dependent aunts and uncles. In both of 
these instances Judge Levet denied recov- 
eries, 171 F.Supp. 528. 

On appeal the United States Court of Ap- 
peals reviewed all procedural steps taken as 
well as the judgments entered thereon and 
unanimously affirmed the lower court in an 
opinion by Chief Judge Lumbard dated 
April 6, 1961, — F.2d — (not yet officially re- 
ported) . 


AIRPORT LITIGATION 


Among recent decisions in the field of 
airport nuisance and “taking” as a result of 
low flying aircraft, is Ackerman v. The Port 
of Seattle, 6 Avi. 17,876 (Wash. S.Ct. 1960), 
where the court held a claim for constitu- 
tional “damaging” under the state consti- 
tution to be barred by Washington’s three- 
year statute of limitations on implied con- 
tracts, but held good the claim for consti- 
tutional “taking” of an aviation easement 
over plaintiffs’ property as a result of the 
port’s use of plaintiffs’ property as an air- 
craft approach way. As many as 100 planes 
a day were alleged to pass directly over 
plaintiffs’ land at altitudes as low as 100 
feet. 

In holding that under the facts alleged 
plaintiffs had stated a cause of action against 
the port for a constitutional “taking,” the 
court separately considered two questions: 
(1) whether frequent low flights can con- 
stitute a taking; and (2) if so, whether the 
port, which operates no aircraft, can be li- 
able therefor. Both questions were an- 
swered in the affirmative. The port was 
held liable for any taking which had oc- 
curred because 
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“* * * an adequate approach way is as 
necessary a part of an airport as is the 
ground on which the airstrip, itself, is 
constructed, if the private airspace of 
adjacent landowners is not to be invaded 
by airplanes using the airport. “The tak- 
ing of an approach way is thus reasonably 
necessary to the maintenance and opera- 
tion of the airstrip. The taking or dam- 
aging of land to the extent reasonably 
necessary to the maintenance and opera- 
tion of other property devoted to a public 
use, is a taking or damaging for a public 
use and subject to the provisions of Art. 
I, § 16 (amendment 9) of the state con- 
stitution.””” (Emphasis by the court) 


The companion case, Cheskov v. Port of 
Seattle et al., 6 Avi. 17,882 (Wash. S.Ct. 19- 
60) , was an action to recover damages from 
the port as airport operator for dimin- 
ution in the value of plaintiffs’ property 
allegedly resulting from the noise of air- 
craft landing, warming up, and taking off 
from the field, and to recover from the de- 
fendant airlines for alleged trespasses re- 
sulting from the low flight of aircraft over 
plaintiffs’ property. The court affirmed 
the trial court’s dismissal of the action for 
constitutional “damages” as barred by 
Washington’s three year statute of limita- 
tion on implied contracts. However, it re- 
versed the judgment below holding the air- 
lines guilty of trespass, as a result of occa- 
sional flights over plaintiffs’ property at al- 
titudes from 300 to 500 feet, on the ground 
that, while the trial court had found these 
flights to be within the navigable airspace, 
it had not found as a fact that they were so 
low as to substantially interfere with the 
use and enjoyment of plaintiffs’ property or 
cause a diminution in its value. The flights 
in question were therefore held to be im- 
mune. 

Actions against the United States for a 
“taking” of property under the Fifth 
Amendment of the Federal Constitution as 
a result of the low noisy flights of jet air- 
craft, which are of interest are: Vroman et 
ux. v. United States, 6 Avi. 17,699 (Ct. Cl., 
1959) and /. Robert Wright et ux. v. United 
States, 6 Avi. 18,075 (Ct. Cl., 1960) . 


BAILMENTS 


In City of Enid, Oklahoma v. Clyde W. 
Reeser, 6 Avi. 18,185, decided September 13, 
1960, the Oklahoma Supreme Court held 
that the City of Enid was liable to the own- 
er of an airplane who rented space in 
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a hangar owned and operated by the city 
for damage to the plane during a storm. 
The damage resulted from the failure of 
city employees to close the hangar door. In 
rejecting the defense of an “Act of God,” 
the court said that where an Act of God is 
co-mingled with the negligence of the de- 
fendant, the defendant will be liable. 


In Strauss et al. v. Decatur Park District, 
177 F.Supp. 181, the United States District 
Court for the Southern District of Illinois 
denied a motion by the defendant, the op- 
erator of Decatur Airport of Decatur, IIli- 
nois, to dismiss an action to recover, for the 
destruction of an airplane destroyed by fire 
while it was in a hangar at said airport. The 
question raised by defendant on the motion 
was whether or not the Park District, a gov- 
ernmental body, was liable for the negli- 
gence of its employees under the doctrine 
of respondeat superior for the loss by fire of 
the aircraft in question. The court, after 
citing and quoting from numerous authori- 
ties, ruled that it was. 


Aero Corporation v. Associated Aerial 
Co., 184 F.Supp. 821, June 3, 1960, decided 
by the United States District Court for the 
District of Maryland, involved an action by 
a judgment creditor of the owner of an air- 
plane who challenged the right of an inter- 
venor to remove equipment installed in an 
airplane and opposed the ratification of 
the execution sale of an airplane to satisfy 
a judgment on the ground that a bid of 
$1.00 for an airplane was inadequate. The 
court held that where, under a bailment 
agreement, electrical equipment consisting 
of a scintillometer, recorder, and radio alti- 
meter, had been placed in an airplane by 
means of brackets which could be readily 
removed without damage to the equipment 
or aircraft, and where not necessary for the 
operation of the airplane, the equipment 
had not become part of the airplane by ac- 
cession when installed, but, rather, belonged 
to the bailor and was therefore not subject 
to sale by the judgment creditor of the plane 
owner. The court ruled that the airplane, 
which cost $4,600 when new, had an alleged 
lien against it of $2,700 for repairs made and 
that anybody who purchased it might be 
buying a lawsuit and therefore determined 
that the bid of $1.00 was proper. 

Weidwald, et ux. v. Capital Airways, Inc., 
6 Avi. 18,028, decided by the Tennessee 
Court of Appeals on April 29, 1960, arose 
out of the Filowing set of facts: Plaintiffs 


left their airplane at the hangar of defend- 
ant at Berry Field, Nashville, Tennessee, 
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because they were unable to continue fly- 
ing to their home in Ohio because of bad 
weather. They expressly instructed defend- 
ant to put their plane inside defendant's 
hangar and then continued their journey 
home by train. Subsequently, plaintiffs re- 
turned to Nashville and found that their 
plane had not been put inside the hangar 
as defendant had promised but that it had 
been turned over on its back by a wind 
storm and was badly damaged. The trial 
judge, without a jury, decided the issues in 
favor of plaintiffs and fixed the damages at 
$5,078.45. The Tennessee Court of Appeals 
affirmed the judgment, saying (18,030) : 


“The damage in the case on trial is es- 
tablished by showing the value of the 
plane before and after the wreck. That is 
a proper method of proving damages 
where the proof shows, as here, that com- 
plete repairs would not restore the full 
value of the plane before the wreck. * * *” 


BREACH OF WARRANTY AND 
BREACH OF IMPLIED CONTRACT 


Kilberg v. Northeast Airlines, Inc., in- 
volved the death of a young, unmarried 
man in an airplane crash at Nantucket, Mas- 
sachusets, on August 15, 1958. He was a 
passenger en route from New York City to 
Nantucket when the accident occurred. 
The administrator of his estate brought 
suit against the airline for his alleged wrong- 
ful death. The complaint contained three 
causes of action. The first cause of action 
was predicated on the Massachusetts wrong- 
ful death statute which had a limitation of 
from $2,000 to $15,000, depending upon the 
degree of culpability of the defendant. 
Plaintiff specifically demanded damages in 
the sum of $15,000 under this cause of ac- 
tion. The plaintiff's second cause of action 
proceeded on the theory of alleged breach 
of implied contract to safely transport the 
decedent as a passenger for hire. Plaintiff 
alleged that defendant breached this con- 
tract of safe carriage; that as a result thereof 
decedent’s estate suffered damages includ- 
ing loss of accumulations of his prospective 
earnings; that this cause of action survived 
and that by reason thereof his estate had 
been damaged in the sum of $150,000. The 
third cause of action was for alleged con- 


. scious pain and suffering prior to his death. 


Defendant moved to dismiss the second 
cause of action only, basing its motion upon 
leading decisions of New York state courts 
and of federal courts sitting in New York 
state. 
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Special Term of the Supreme Court, New 
York County, denied the motion but the 
Appellate Division unanimously reversed 
the lower court and dismissed the second 
cause of action, 10 App. Div.2d. 261 (April 
12, 1960). Plaintiff thereupon appealed to 
the New York Court of Appeals from the 
judgment dismissing said second cause of 
action. Thereafter, the Court of Appeals 
unanimously affirmed the dismissal of said 
cause of action, 9 N.Y.2d 34, on January 12, 
1961. But at that point the unanimity of 
that court ceased! 

Four of the judges, in an opinion written 
by Chief Judge Desmond, departed from the 
time-honored rules and practices of the 
court by announcing a future policy of that 
court concerning a substantial question of 
law which was not presented to it nor ar- 
gued before it. 

After discussing the reasons why the sec- 
ond cause of action had to be dismissed, 
Chief Judge Desmond plunged into a dis- 
cussion of the first cause of action, which 
was not before the court, stating in part as 
follows (p.39) : 


“That does not mean, however, that 
for this alleged wrong plaintiff cannot 
possibly recover more than the $15,000 
maximum specified in the Massachusetts 
act. Modern conditions make it unjust 
and anomalous to subject the traveling 
citizen of this State to the varying laws of 
other States through and over which they 
move. * * * An air traveler from New 
York may in a flight of a few hours’ dur- 
ation pass through several of these com- 
monwealths. His plane may meet with 
disaster in a State he never intended to 
cross but into which the plane has flown 
because of bad weather or other unex- 
pected developments, or an airplane’s 
catastrophic descent may begin in one 
State and end in another. The place of 
injury becomes entirely fortuitous. Our 
courts should if possible provide pro- 
tection for our own State’s people 
against unfair and anachronistic treat- 
ment of the lawsuits which result from 
these disasters. * * * ” 


And further (p.40) : 


“* * * We will still require plaintiff to 
sue on the Massachusetts statute but we 
refuse on public policy grounds to en- 
force one of its provisions as to damages.” 


He then concluded with the following 
gratuitous advice to plaintiff's counsel (p. 
42) : 
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“From all of this it follows that while 
plaintiff's second or contract cause of ac- 
tion is demurrable, his first count declar- 
ing under the Massachusetts wrongful 
death action is not only sustainable but 
can be enforced, if the proof so justifies, 
without regard to the $15,000 limit. 
Plaintiff, therefore, may apply if he be so 
advised for leave to amend his first cause 
of action accordingly.” 


The separate opinion of Judge Fuld, and 
the separate opinion of Judge Froessel in 
which Judge Van Voorhies concurred, not 
only pointed out the fallacy in the reason- 
ing in the — opinion but also ad- 
hered to time-honored principles and the 
rule of stare decisis and the latter two 
judges also questioned the constitutionality 
of the majority view. 

Middleton, Admx., etc. v. United Aircraft 
Corp., 6 Avi. 17,975, U.S.D.C., $.D.N.Y., 
March 3, 1960, involved a wrongful death 
action under the Death on the High Seas 
Act resulting from a helicopter crash in the 
Gulf of Mexico. Respondent moved to dis- 
miss certain causes of action in the libel for 
failure to state claims upon which relief 
could be granted pursuant to Rule 27 of 
the Rules of Practice in Admiralty and Mar- 
itime Cases, contending that such causes of 
action based upon breach of implied war- 
ranty must be dismissed for lack of privity 
between the decedents and the respondent. 
Judge Levet denied respondent’s motion, 
stating in part as follows (p. 17,978) : 


“It must be noted that the question 
here involved is not the nature of liabili- 
ty; that is the province of the trial court. 
The sole question is whether the libel- 
lants are precluded from attempting to 
assert a claim against the manufacturer 
because of the absence of a direct contrac- 
tual relationship with such a respondent. 
As heretofore indicated, the gravamen of 
the claim asserted by the libellants and at- 
tacked by the respondent is basically tort 
—the violation of a duty to persons such 
as the libellants. This motion tests solely 
the right of the libellants to invoke such 
a claim. 

Obviously, the trial court has the duty 
of determining the questions of proxi- 
mate cause, the nature of the liability, 
the relationship of manufacturer and op- 
erator, the effect of maintenance and any 
other relevant factual issues. 

It may be argued that the determina- 
tion that privity is not required is a dras- 
tic innovation. The progressive decline 
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of the older rule, based as it was on an in- 
firm and fallacious foundation, is clearly 
evident. The fact that a manufacturer of 
an aircraft located in Connecticut may be- 
come involved in a disaster happening in 
the Gulf of Mexico may have unfortun- 
ate aspects, but that is not determinative 
of the question at issue. This happens in 
respect to other obligations. The fact 
that modern life and developments, such 
as transportation, have taken on complex 
relationships is no anomaly. Complex 
relationships result in complex responsi- 
bilities. If life is complex, so are the laws 
of human relationships, which are the re- 
sults thereof. 


[Summary against privity argument| 


The arguments against the requisite of 
privity may be summarized as follows: 

1. The decisionai approach which re- 
quires privity in breach of implied war- 
ranty actions is based upon fallacious 
reasoning. 

2. While some courts have followed the 
earlier cases requiring privity, the fallacy 
of this approach has become apparent in 
many jurisdictions and the privity doc- 
trine has been discarded in cases involv- 
ing food. 

3. The requirement of privity in negli- 
gence causes of action has been discarded, 
particularly in cases where the product in- 
volved is ‘a thing of danger.’ 

4. The same considerations which have 
prompted the demise of the privity req- 
uisite in negligence actions and in im- 
plied warranty actions involving food are 
present in this breach of warranty action 
involving an aircraft. The nature of this 
product is one which may well place life 
and limb in danger if that product is de- 
fective. 

5. There has been no logical or realis- 
tic reason advanced why privity should 
be retained in a breach of im lied war- 
ranty case. The trend is toward the abro- 
gation of this anachronism. 

Accordingly, the respondent’s motion is 
denied.” 


Hinton v. Republic Aviation Coérpora- 
tion, 180 F.Supp. 31 U.S.D.C., $.D.N.Y., De- 
cember 14, 1959, was an action against an 
airplane manufacturer for the alleged 
wrongful death of a passenger ir an air- 
plane accident in California. It appeared 
that the sale of the airplane by defendant to 
the original vendee took place in California. 
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Defendant moved to dismiss the complaint 
upon various grounds including the follow- 
ing: (a) That the causes of action in the 
complaint were predicated upon alleged im- 
plied warranties in which there was no pri- 
vity between plaintiff's decedent and de- 
fendant; and (b) That Section 377 of the 
California Code of Civil Procedure under 
which the action was brought does not pro- 
vide any wrongful death action based upon 
breach of warranty. Judge Levet, in apply- 
ing the New York Conflict of Laws Rules, 
applied the substantive law of California 
and then found that under California law 
“privity has been held to be not essential to 
recovery for breach of warranty of contract.” 
He, therefore, concluded that in California 
an action for wrongful death based upon 
an implied breach of warranty is within the 
terms of the California Wrongful Death 
Statute. 


Crvit Air REGULATIONS 


The case of Air Line Pilots Association, 
International, etc. et al. v. Quesada, 276 F. 
2d 892, decided by the United States Court 
of Appeals for the Second Circuit on April 
21, 1960, was an action brought by the Air 
Line Pilots Association for a declaratory 
judgment to have a regulation of the Fed- 
eral Aviation Agency declared null and 
void and for an injunction against its threat- 
tened application. The regulation, which 
took effect on March 15, 1960, reads as fol- 
lows: 


“No individual who has reached his 
60th birthday shall be utilized or serve 
as a pilot on any aircraft while engaged 
in air carrier operations.” 


In affirming the order of the lower court 
the Court of Appeals stated in part as fol- 
lows (p. 898) : 


“* * * Tt is not the business of courts 
to substitute their untutored judgment 
for the expert knowledge of those who 
are given authority to implement the gen- 
eral directives of Congress. The Admin- 
istrator is an expert in his field; this is 

. the very reason he was given the respon- 
sibility for the issuance of air safety regu- 
lations. We can only ask whether the reg- 
ulation is reasonable in relation to the 
standards prescribed in the statute and 
the facts before the Administrator. Of 
that there can be no doubt in this case. 

Nor is the regulation discriminatory 
because it applies only to the piloting of 
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commercial aircraft, and does not restrict 
pilots with respect to other planes. The 
Administrator did not act unreasonably 
in placing greater limitations on the cer- 
tificates of pilots flying planes carrying 
large numbers of passengers who have no 
opportunity to select a pilot of their own 
choice. The Federal Aviation Act con- 
templates just such distinctions between 
the regulations governing ‘air commerce’ 
and those governing other air transporta- 
tion. See § 601 (b), 49 U.S.C.A. § 1421 


(b) _ ” 
COLLISIONS 


During the past year several cases were 
tried arising out of the mid-air collision be- 
tween a United Air Lines DC-7 and a Trans 
World Airline Constellation which occurred 
near the Grand Canyon of the Colorado 
River in Arizona on June 30, 1956. In two 
such actions tried in the United States Dis- 
trict Court, Southern District of California, 
Central Division, against United Air Lines 
and Trans World Airlines on behalf of the 
estates of two passengers in one aircraft, a 
trial resulted in verdicts of $147,300 in the 
case of Anderson, etc. v. United Air Lines 
and Trans World Airlines, and $142,200 in 
the case of Kehl, etc. v. United Air Lines 
and Trans World Airlines (neither case is 
officially reported). Motions for retrials on 
the grounds of inadequacy were granted. 
The subsequent retrials on the issue of dam- 
ages alone resulted in verdicts of $425,000 in 
the Kehl case and $315,000 in the Anderson 
case. 


Thereafter, in actions entitled Mary S. 
Shirley, Executrix et al. v. TWA (U.S.D.C., 
S.D.C., L.A. Div.) , the next of kin of the pi- 
lot and the next of kin of the flight engi- 
neer of the United Air Lines airplane 
sued TWA alone, and obtained verdicts of 
$200,000 and $95,000, respectively. Subse- 
quently, the estate of the pilot and the es- 
tate of the co-pilot of the crew of the TWA 
aircraft brought actions against United Air 
Lines: Gandy v. United Air Lines, and Ah- 
mann v. United Air Lines (U.S.D.C., W.D. 
M., Western Division). The trials resulted 
in verdicts of $64,000 in the Gandy case and 
$45,000 in the Ahmann case. United Air 
Lines thereafter moved for judgment non 
obstante veredicto, claiming that there was 
no evidence of negligence on its part. Ina 
memorandum opinion dated October 25, 
1960 (not yet officially reported), Judge 
Albert A. Ridge stated: 
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“Defendant's after-trial motion supra 
should be sustained on grounds, one, two 
and four thereof. However, in the inter- 
ests of justice, we shall refrain from mak- 
ing any such ruling. The United States 
Court of Appeals for the Ninth Circuit 
has before it on appeal the case of Mary 
S. Shirley, Executrix et al. v. TWA, D.C., 
S.D.Cal., L.A. Div., #¢78657-T, Civil. An 
opinion of the Ninth Circuit Court of Ap- 
peals in the case should be enlightening 
if not controlling, as to the correctness of 
the ruling here contemplated. 

Therefore, ruling on defendant’s mo- 
tion is accordingly deferred.” 


In United States v. Schultetus, 277 F. 2d 
322 (5th Cir. 1960), an action involving a 
collision between two light planes, the 
Court of Appeals reversed a lower court de- 
cision which had found liability on the 
part of the government for the negligence 
of control tower operators in failing to give 
a warning light signal. The court held that 
the primary responsibility of avoiding a 
collision rested with the pilots; that the ac- 
cident had happened under visual flight 
rules; and that there was no duty on the 
part of the controllers to assume responsi- 
bility for the control of airplanes in the 
area of the airport. The court said (p. 326) : 


“It seems apparent that the district 
court had an erroneous concept of the 
functions and duties of the operators of 
the control tower. This is manifested in 
its findings, so called, that the operator 
at the control tower was negligent in fail- 
ing to instruct the Cessna 170 to alter its 
course so as to avoid the possibility of 
collision with aircraft in the traffic pat- 
tern of Runway 13. * * * .” 


Shattuck et al. v. Mullen, 115 So.2d 597 
(Florida 1959), involved a collision be- 
tween two small airplanes. The defendant 
airplane was being operated by a student 
pilot with an instructor aboard. He saw 
the plaintiff at almost the last minute and 
attempted to get out of the way, but a col- 
lision resulted. 

The court below instructed the jury on 
the last clear chance doctrine, and the jury 
returned a verdict for the plaintiff. On ap- 
peal the court held that the last clear chance 
doctrine does not apply where a plaintiff 
has had an opportunity to extricate himself 
from his perilous position by the exercise 
of due care, and failed to do so. It is also 
inapplicable, said the court, where the op- 
portunities of the plaintiff and the defend- 
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ant to discover each other are equal. The 
court thus held that it was error to give the 
last clear chance instruction, and it reversed 
and remanded for a new trial. 


Moore v. United States, 178 F.Supp. 264 
(N.D.Ala., $.D. 1959), involved a mid-air 
collision between an air force plane and a 
navy plane over the State of California. Cal- 
ifornia has a guest statute, and plaintiffs’ 
decedent was a member of the national 
guard who was a guest, or passenger, on the 
air force plane. The United States asserted 
as a defense, the California guest statute 
which provided that there would be no li- 
ability unless the pilot was guilty of intoxi- 
cation or wilful misconduct. The court 
held, however, that even if the guest-host 
relationship insulated the United States 
from liability for negligence of the operator 
of the air force plane, it did not insulate 
the United States from liability for the neg- 
ligence of the other airplane, in which the 
decedent was not a guest. 


ConF.Licr oF Laws 


In Nolan v. Transocean Airlines, the 
plaintiff widow was a resident of South Car- 
olina who brought an action in the United 
States District Court for the Southern Dis- 
trict of New York for the wrongful death 
of her husband who died in an airplane ac- 
cident in California. Defendant’s motion 
for summary judgment upon the ground 
that the action was barred by the California 
Statute of Limitations was granted by Levet, 
J., in an opinion and order dated May 14, 
1959 (173 og 114). The judgment was 
unanimously affirmed by the Second Cir- 
cuit (276 F. 2d 280). In writing the opinion 
of the court, Judge Friendly said (p. 281) : 


“Our principal task, in this diversity of 
citizenship case, is to determine what the 
New York courts would think the Califor- 
nia courts would think on an issue about 
which neither has thought. They have 
had no occasion to do so. But life, here 
coupled with death, casts up new prob- 
lems, and the court seised of the case is 
obliged, as best it can, itself to blaze the 
trail of the foreign law that it has been 
directed to follow. 


(p. 283) : 


In applying § 13 of the Civil Practice 
Act, the New York courts would take in- 
to account not only the one-year limita- 
tion of California applicable to actions 
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for wrongful death but ‘all its accouter- 
ments’ including the provision tolling 
the statute during minority. American 
Surety Company of New York v. Gainfort, 
2d Cir., 1955, 219 F.(2d) 111,112. The 
disputed question is how the New York 
courts would think the California courts 
would determine the duration of Mrs. 
Hall’s minority. Defendant contends and 
the District Court held that California 
would apply Section 25 of its Civil Code 
despite Mrs, Hall’s South Carolina resi- 
dence and that accordingly her time to 
bring the action in California ceased on 
November 17, 1955, when she became 19. 
Appellants assert the California conflict 
of laws rule would require the California 
courts to look to the law of South Caro- 
lina, where Mrs. Hall had always resided, 
to ascertain the duration of her minority. 


(p. 285) : 


“* * * The question here, like so many 
conflicts questions today, is one of statu- 
tory construction—did the California leg- 
islature intend § 25 of the Civil Code to 
apply only to Californians or to persons 
acting with respect to California whether 
Californians or not? We think the lat- 
ter, at least so far as concerns the age at 
which a person is deemed sufficiently ma- 
ture to control litigation in California 
omar 


In the foregoing case plaintiff's petition 
to the United States Supreme Court for 
certiorari was granted, 363 U.S. 836. Sub- 
sequently, the Supreme Court set aside and 
remanded the case for further consideration 
in an opinion wherein it stated: 


“The writ brought here several points 
decided adversely to petitioners below. 
We need discuss only one issue, for its 
determination disposes of the case. The 
Sears and Haro cases, regarded by the Dis- 
trict Court and the Court of Appeals as 
controlling the effect upon a claim for 
wrongful death of the running of the 
Statute of Limitations upon one but not 
upon another of the decedent’s heirs 
(the latter being under a limitations-toll- 
ing disability), were decided in 1930 
and 1936, respectively, and Gates in 1938, 
by California District Courts of Appeal. 
In December 1959, the Supreme Court 
of California, in bank, decided Leeper v. 
Beltrami, 53 Cal. 2d 195, 347 P.2d 12, 
which, in considered dictum construing 
Cal.Code Civ.Proc. §352, stated: ‘If the 
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cause of action were a joint one, the stat- 
ute would be tolled as to both. “If an 
action not severable is not barred as to 
one of the parties on account of his in- 
fancy at the time the cause of action arose, 
it is not barred as to either of the other 
parties.”’ IJd., at 208-209, 347 P.2d, at 
22. 

This case was handed down after the 
District Court’s ruling granting sum- 
mary judgment for respondent in the 
present litigation, and only shortly be- 
fore argument in the Court of Appeals. 
It was not brought to the attention of, 
and was not considered by, the Second 
Circuit. Inasmuch as the view expressed 
therein by the highest court of California 
may be decisive of an issue critical to pe- 
titioners’ claim, and inasmuch as the 
Court of Appeals for the Second Circuit 
is charged with mandatory appellate re- 
view in the present case, that court should 
decide what relative weights, as authori- 
tative sources for ascertaining California 
law, the New York Court of Appeals 
would accord to the Sears-Haro line (di- 
rect holdings of District Courts of Ap- 
peal between 1930 and 1938) and to 
Leeper (a considered, relevant dictum of 
general scope by the California Supreme 
Court in 1959). We set aside the judg- 
ment of the Court of Appeals and re- 
mand to that court for reconsideration 
of the case in light of the new factor in- 
troduced by Leeper v. Beltrami, supra.” 
(365 U.S. 293) 


[The Second Circuit had not repassed up- 
on the case at the time that this report was 
written. | 


FEDERAL Tort Ciarmms AcT 


Johnson et al. v. United States, 183 F. 
Supp. 489 (E.D.Mich. 1960) involved the 
crash of a small airplane on approach to 
an airport shortly after an air force B-47 
made a simulated approach. The plaintiffs 
claimed that the crash of the small aircraft 
was caused by the turbulent wake of the 
B-47, and that the control tower had been 
negligent in failing to provide a safe separ- 
ation between the two airplanes, so as to 
protect the small plane from this turbu- 
lence. 

The court found first that a duty did 
exist on the part of the control tower per- 
sonnel, with respect to providing a safe sep- 
aration, and that this duty had been 
breached. It found, however, that the prox- 
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imate cause of the accident was the fact 
that the small aircraft was flying too low in 
an improper traffic pattern. Accordingly, 
it denied a recovery to the plaintiffs, the op- 
erator of that aircraft. 

Cook et al. v. United States, 274 F.2d 689 
(2d Cir. 1960) illustrates the problems 
created by the Union Trust Company case, 
which decided that the liability of the 
United States was based on the place where 
the act of negligence was committed, rath- 
er than the place of the accident. Here the 
problem of contribution among tort feasors 
was raised, since the liability of one defend- 
ant, Eastern Air Lines, was unlimited un- 
der the law of the District of Columbia, 
whereas the liability of the United States 
was limited to $15,000 under the then law 
of the State of Virginia. 

The court held that the district court had 
not committed error in failing to itemize 
damages, since the plaintiffs had recovered 
more than the Virginia limitation against 
the airline, anyway. 


INSURANCE 


General Aviation Supply Co. v. Insurance 
Co. of North America, 181 F.Supp. 380 (D. 
C.Mo., E.D. 1960) was an interesting case 
involving a liability insurance policy which 
provided that its coverage should not extend 
to employees of the insurer arising out of 
the course of their employment by the in- 
sured. Under an omnibus clause the “in- 
sured” included not only the named insured 
but also any person while using the aircraft 
“provided the actual use is with the permis- 
sion of the named insured.” 

An employee of the named insured (Cin- 
cinnati Aircraft) was flying in the airplane 
operated by an employee of another com- 
pany (General Aviation) , with permission. 
There was an accident and the employee of 
the named insured was injured. He sued 
General Aviation. 


In an action for a declaratory judgment 
brought by General Aviation against the in- 
surance company which had insured Cin- 
cinnati Aircraft, the former sought a dec- 
laration that the insurance company was li- 
able under the policy not only to defend but 
also to pay a judgment. The question was 
whether the exclusion as to employees ap- 
plied here, where an employee of the named 
insured was suing not the named insured, 
but some one else who came within the defi- 
nition of “insured” by virtue of the omni- 
bus clause. 





Page 370 


Indicating that the authorities were di- 
vided, the court held that the insurance 
= was liable and the exclusion as to 
employees did not apply. The court said 
that: “there is no apparent reason why the 
insurer cannot be specific and clear in its 
designations” of what constitutes exclusions. 
The court further pointed out the logical 
reason for the employee exclusion as being 
the usual coverage of workmen’s compensa- 
tion, and stated (p. 384) : 


“* * * When negligence is committed by 
other than his employer, the logic for the 
exclusion disappears. If the insurer wish- 
es to further exclude its liability, it could 
clearly so state in its contract and its fail- 
ure to do so should be strictly con- 
strued * * *,” 


In Hall’s Aero Spraying, Inc. v. Under- 
writers at Lloyd’s London, 6 Avi. 17,947 
(C.A. 5th, February 4, 1960) plaintiff in- 
surer brought an action for a declaratory 
judgment against its insured seeking a dec- 
laration that it was not liable to defend or 
pay damages in cases against the insured 
arising out of the latter’s crop dusting op- 

‘erations. The insurance policy contained 
a “Crop Dusting Operations Endorsement” 
in which there was a group of clauses under 
the word “Warranties.” One of the so- 
called warranties provided that the insured 
warrants that all federal and state regula- 
tions relating to crop dusting be complied 
with. The trial court held that the failure 
of the insured to obtain a permit and equip- 
ment license rendered the policy ineffec- 
tive. The Court of Appeals, however, re- 
versed the lower court judgment, holding 
that the clause in question was not a war- 
ranty, but an exclusion or representation 
which required the insurer to prove that the 
violation thereof was a contributing cause 
of the damage. 


JURISDICTION 


Dennis v. Southeastern Aviation, Inc., 176 
F.Supp. 542 (E.D.Tenn. 1959) involved the 

uestion of whether or not federal jurisdic- 
tion was created by a claim that there had 
been a violation of rules and regulations 
promulgated under the Civil Aeronautics 
Act of 1938. The court held that a viola- 
tion of a federal statute or regulation sim- 
ply constituted another aspect of negligence. 
The validity or interpretation of the regu- 
lations themselves, the court indicated, were 
not in issue. Therefore, it ruled that the 
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case should not have been removed to the 
federal court, and that it should be re- 
manded. 


Sawyer v. Soaring Society of America, 
Inc., 180 F.Supp. 209 (S.D.N.Y. 1960) in- 
volved a motion “to dismiss this action be- 
cause of lack of jurisdiction over the cor- 
porate defendants.” Although the case in- 
volved the question of venue rather than 
jurisdiction, the court, in deciding that one 
of the defendants was not doing business in 
the Southern District of New York, pointed 
out that federal law rather than state law 
determines the test of “doing business” in 
diversity cases. 


MISCELLANEOUS ACTIONS 


Merrill v. United Air Lines, 25 F.R.D. 68, 
was an action that arose out of an airplane 
crash on October 6, 1955, when defendant’s 
DC-4 struck Medicine Bow Peak in Wyom- 
ing. Among the passengers killed were John 
and Ann Merrill who left them surviving 
two infant children. The action was prose- 
cuted by Paul Merrill as executor of the es- 
tate of John Merrill and as administrator of 
the estate of Ann Merrill under the wrong- 
ful death statute of Wyoming. During the 
trial plaintiff relied on both res ipsa lo- 
quitur and specific acts of negligence but 
the jury brought in a verdict for the defend- 
ant. Immediately thereafter plaintiff moved 
to set aside the verdict and this motion was 
denied. Ten days later plaintiff made a for- 
mal motion under Rule 59 of the Federal 
Rules of Civil Procedure for a rehearing of 
the plaintiff's motion to set aside the jury’s 
verdict made upon the rendering of that 
verdict, and for a new trial. 

In denying this motion (February 5, 19- 
60) , Judge Herlands said (p. 70): 


“A motion for a new trial (F.R. Civ. 
Proc., rule 59) is to be distinguished from 
a motion for a directed verdict or a mo- 
tion to set aside a verdict. The criteria 
governing the court’s discretion in grant- 
ing or denying a motion for a new trial 
are different from those applicable to the 
‘verdict’ motions. This distinction, as 
well as the applicable standard, had been 
expounded in many decisions.” 


Then, after discussing all of the plaintiff's 
arguments in detail and rejecting them, the 
judge further stated (p. 79) : 


“A motion for a new trial cannot be 
used to cushion a litigant’s defeat after 
his experienced lawyer assumed the cal- 
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culated risk of a particular tactic but re- 
ceived an unfavorable verdict. That un- 
successful counsel would like the oppor- 
tunity to employ different strategy on a 
re-trial is not a recognized ground for a 
new trial. 


On appeal the United States Court of Ap- 
peals for the Second Circuit unanimously 
affirmed in an opinion wherein it said in 
part as follows: 


“* * * At trial before a jury the plain- 
tiff claimed that the accident was caused 
by the negligence of the pilot in taking 
a short cut over dangerous mountainous 
terrain, and in flying through clouds 
while not on an instrument clearance. 
The plaintiff also relied upon the doc- 
trine of res ipsa loquitur. The defend- 
ant asserted that the accident resulted 
from the incapacitation of the crew from 
some unexpected and unknown cause. 
The jury rendered a verdict for the de- 
fendant, and plaintiff appeals. No seri- 
ous question can be raised as to the jury’s 
rendition of this verdict upon the evi- 
dence presented, and the only points re- 
quiring discussion concern various evi- 
dentiary and procedural rulings made at 
trial. 


An important factor in establishing 
defendant’s theory of the accident was 
the testimony by one of defendant’s pi- 
lots, Kehmeier, that in investigating the 
scene of the crash five days after the 
accident he found a smoke mask with 
its straps pulled tight, ‘indicating the 
mask had been in use at the time of im- 
pact.’ Plaintiff asserts that this testimony 
should have been excluded because de- 
fendant failed to show that the condi- 
tion of the mask when found by Kehmeier 
was the same as at the time of the acci- 
om." ** 

The objections based on the denial of 
plaintiff's motion for a new trial are dis- 
posed of at length in Judge Herlands’ 
opinion reported at 25 F.R.D. 68. Here 
we need only add that, taken as a whole, 
the papers received on the motion sup- 
port, rather than impeach, Kehmeier’s 
testimony relating to the smoke mask. 
The improper references to plaintiff's 
wealth were promptly stricken and the 
jury was adequately warned to disregard 
them. 

Judgment affirmed.” 
March 29, 1961 
ported) . 


—— F.2d —, 
(not yet officially re- 
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Khourey v. American Airlines, Inc., 6 Avi. 
17,866 (Ohio Sup. Ct., January 27, 1960), 
was an action for personal injuries sustained 
by a passenger in evacuating a plane after 
an accident. It appeared that while the 
American Airlines plane was making a final 
approach for a landing, a navy plane col- 
lided with it. The navy plane crashed but 
the American Airlines plane continued its 
landing and made a normal touchdown. 
However, when the weight of the airplane 
began to settle on a damaged nose wheel, 
the wheel collapsed and the airplane 
skidded to a stop with its nose on the run- 
way. With the help of a stewardess, plain- 
tiff slid down a cotton rope from the rear 
service door. In doing so she burned and 
very seriously injured her hands. A jury in 
the lower court awarded her the sum of 
$12,500 and the Court of jee for Cuya- 
hoga County affirmed, and further affirm- 
ing, by a divided court, the Ohio Supreme 
Court said (p. 17,867) : 


“Per Curiam: Although defendant 
asked for neither a directed verdict nor 
judgment notwithstanding the verdict in 
the trial court, it contends here that it is 
entitled to final judgment because there 
is a total absence of evidence establishing 
any liability on its part. The determina- 
tion of whether that is true or not has re- 
quired a complete review of the record.” 


Then, after reviewing the entire record in 
the case, the court concluded as follows (p. 
17,869) : 


“Since we are of the opinion that a 
question of fact was presented for deter- 
mination by the jury as to the events 
which preceded the landing of the air- 
plane, it is not necessary to discuss the 
alleged negligence of the stewardess as to 
the manner in which she evacuated the 
plaintiff. However, a majority of the 
members of the court believed that there 
was no question for the jury as to the con- 
duct of the stewardess, and that she could 
not be criticized for choosing, in the crisis 
created by the crash, one means of egress 
over another, both or either of which are 
considered approved procedures by the 
defendant.” 


Adler’s Quality Bakery, Inc. v. Gaseteria, 
Inc., 16 Avi. 17,953, (New Jersey Sup. Ct., 
March 22, 1960), arose out of a collision 
by an aircraft with a TV tower, causing 
damages to persons on the ground. It 
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brought into play New Jersey’s statute 
which imposes absolute liability on the 
owner of an aircraft for injuries to persons 
and property regardless of whether the own- 
er was negligent. In granting summary 
judgment in favor of a number of plain- 
tiffs for damages to their real and person- 
al property, the lower court rejected con- 
stitutional attacks on the New Jersey statute 
and the Superior Court, Appellate Division, 
affirmed the lower court. The Supreme 
Court of New Jersey also affirmed, stating 
in part as follows (p. 17,955) : 


“* * * Some courts will use the device of 
the Rylands v. Fletcher doctrine to im- 
pose liability without fault when the 
complaint is of injuries arising from ac- 
tivities which may be termed extrahazard- 
ous. But that rule is concerned with com- 
mon law liability. It in no way applies to 
legislative acts and is not a limiting factor 
upon them. The legislature has not im- 
properly exercised the police power or 
violated due process merely because it im- 
poses absolute liability on a person caus- 
ing injuries. New York Central R. R. v. 
White, 243 U.S. 188 (1917) ; City of Chi- 
cago v. Sturges, 222 U.S. 313 (1911) ; Cro- 
well v. Benson, 285 U.S. 22 (1932). 
Rather, when such action has been taken, 
the question is whether the law is reason- 
able, not arbitrary or capricious, and 
whether it bears a real and substantial re- 
lation to the end sought to be attained. 
Nebbia v. New York, 291 U.S. 502, 525 
(1934) .” 


In Rehm v. United States, 6 Avi. 17,999 
(U.S.D.C., E.D.N.Y., April 12, 1960) , plain- 
tiffs, husband and wife, were injured when 
an air force plane crashed into their auto- 
mobile while they were driving along a 
highway. Plaintiffs moved for summary 
judgment on the question of liability pur- 
suant to Rule 56 of the Federal Rules of 
Civil Procedure. In doing so they invoked 
the doctrine of res ipsa loquitur. However, 
Judge Zavatt, after reviewing the New York 
State cases on res ipsa, denied plaintiffs’ 
motion, stating (p. 18,002) : 


“Since the plaintiffs would not be en- 
titled to judgment in their favor on the 
question of liability merely by establish- 
ing a prima facie case sufficient to invoke 
the doctrine of res ipsa loquitur, the court 
at motion term should not usurp the pow- 
er of the trial judge by drawing now one 
of the two possible inferences.” 
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Gore v. Eastern Airlines, Inc. et al., 6 Avi. 
18,154 (U.S.D.C., S.D.N.Y., July 28, 1960), 
was an action for personal injury sustained 
by a passenger in the crash of a plane on 
attempted takeoff from Idlewild Airport. 
The case was tried before Judge Murphy 
without a jury. In awarding a verdict of 
$17,500 in favor of plaintiff, the court stat- 
ed in part as follows (p. 18,156) : 


“On the issue of negligence we may 
completely disregard all of the evidence 
offered by plaintiff except that he was a 
fare paying passenger on the ill-fated 
trip and that defendant was in complete 
control of the craft and since in our opin- 
ion the accident was one which, in the 
normal course of events, would not hap- 
pen unless someone was negligent, we can 
infer negligence (Lomel v. American Air- 
lines, 192 F.(2d) 217 (2d Cir., 1951) 
[3 Avi. 17,738], or considering all the evi- 
dence, since the defendant rested on 
plaintiff's case, we have no difficulty in 
deciding that the defendant was negli- 
gent.” 


PRACTICE AND PROCEDURE 


Green v. El Al Israel Airlines, Limited, 6 
Avi. 18,058 (U.S.D.C., E.D.N.Y., May 24, 
1960) , was an action brought by plaintiffs, 
husband and wife, to recover damages in the 
sum of $25,000 for personal injuries alleged- 
ly sustained by the plaintiff wife when a 
piece of the ceiling of the plane on which 
she was a passenger fell and struck her. The 
action was originally instituted in the New 
York State Supreme Court but was removed 
to the federal court on the ground of di- 
versity of citizenship. 

In its answer to the complaint, defendant 
pleaded an affirmative defense to the effect 
that the trip on which the injury occurred 
was international transportation within the 
terms of the Warsaw Convention and that 
under the Convention the liability of the 
defendant was limited to the sum of $8,291.- 
87. Plaintiffs then conceded that defend- 
ant’s liability was limited by the Warsaw 
Convention to $8,291.87 and moved to re- 
mand the case to the state court upon the 
ground that the amount in controversy was 
less than $10,000 and that therefore the fed- 
eral court had no jurisdiction of the sub- 
ject matter. In denying plaintiffs’ motion, 
Judge Abruzzo relied upon a Texas decision 
(119 F.Supp. 438), holding “that after a 
federal court’s jurisdiction has once at- 
tached on removal it will not be ousted and 
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the case remanded by a subsequent reduc- 
tion or change in amount in dispute to less 
than the jurisdictional amount, for the 
right to remove is usually governed by the 
sum which plaintiff alleges, and answers 
and other defensive pleadings are not con- 
sidered; nor is jurisdiction lost by reduction 
of the claim because of a defense conceded 
by the plaintiff to be good.” 

In United Air Lines, Inc. v. Janice Wie- 
ner, etc., et al., the United States Court of 
Appeals for the Ninth Circuit refused to 
permit different juries to decide questions 
of liability and damages in 23 cases consoli- 
dated for trail. In that case the court said: 


“On April 21, 1958, near Las Vegas, 
Nevada, there was a mid-air collision be- 
tween an airplane owned and operated by 
the United States of America and a pas- 
senger plane owned and operated by 
United Airlines, herein referred to as 
United. All persons in each airplane were 
killed in the collision. Twenty-three ac- 


tions for damages against United and the 
United States were filed in the United 
States District Court for the Southern Dis- 
trict of California, Central Division, by 
the heirs or personal representatives of 
the persons killed in the collision. 

After the twenty-three cases were at is- 
sue, the United States made a motion in 
the district court asking that all cases 
be consolidated on the issue of liability 
only. * * * After a further hearing the 
district court signed an order which pro- 
vided inter alia as follows: 


(1) That all of the above-entitled 
cases be consolidated on the issue of 
liability only... . 
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(2) That all of the above-entitled 
cases, so consolidated, shall be jointly 
tried in a separate trial as to liability 
only, and 


(3) That the question of damages, 
if any, as to the plaintiffs in each of the 
above-entitled cases shall be tried sep- 
arately, by separate juries where de- 
manded, unless waived, unless one or 
more of said plaintiffs consent to a 


consolidation for trial on that issue. . 
* * * 


* * * The question of damages is so inter- 
woven with that of liability that the form- 
er cannot be submitted to the jury inde- 
pendently of the latter without confusion 
and uncertainty which would amount to 
a denial of a fair trial. * * *” January 16, 
1961, 7 Avi. 17,147, 286 F.2d 302. 


Similarly, in Hosie v. Chicago & N.W. Ry. 
Co., 282 F.2d 639 (1960), a personal injury 
suit, the appellate court saw nothing wrong 
in the trial judge’s order trying the question 
of liability first as long as the remaining is- 
sues were presented for decision by the same 
jury which decided the question of liability. 


Respectfully submitted, William J. Junk- 
erman, Chairman, James D. Fellers, Vice- 
Chairman, Payne Karr, Ex-Officio, Forrest 
A. Betts, F. Lee Campbell, J. Calvitt Clarke, 
Jr., Frank X. Cull, E. Smythe Gambrell, 
John S. Hamilton, Jr., Roger Lacoste, Rob- 
ert T. Mautz, Richard L. Miller, Wm. Mar- 
shall Morgan, W. Percy McDonald, Jr., Ray- 
mond E. Ostlund, Fred W. Parabo, J. Ron- 
ald Regnier, William P. Rogers, George I. 
Whitehead, Jr. 
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Report of the Malpractice Insurance Committee 


WaLLace E. SEpGwick, Chairman 
San Francisco, California 


HE amount of litigation and number of 

claims continues to increase in the mal- 
practice field. However, the number and 
ratio of successful defense results is encour- 
aging and the outlook for even better re- 
sults in the future is good. This is largely 
due to certain reforms and improved meth- 
ods instituted and carried forward by both 
the legal and medical professions. 

This report makes no attempt to cover 
all important developments during the 
past year. It does attempt to select and 
briefly describe the more interesting and sig- 
nificant cases concerning important and 
timely subjects within this important field 
of litigation. 


Right of Physician to Rely on Hospital Staff 
and Other Doctors—Duty in Regard to 
Dangerous Drugs—Agency. 


In the 1959 New York case of Baidach v. 
Togut and Bloomberg, 190 N.Y.S.2d 120, 
Amended 191 N.Y.S.2d 365, Plaintiff, while 
a patient in Togut’s Hospital, sustained in- 
juries following a prostatectomy performed 
by Dr. Bloomberg, a urology specialist. It 
appears that the injury resulted from a 
transfusion which contained a drug called 
“levophed”. Such drug is destructive of 
certain body tissues when brought into di- 
rect contact with it. Patient Baidach was 
receiving the drug intravenously when it 
infiltrated the tissues of his right arm and 
hand, either because the needle was not 
properly placed or because, although prop- 
erly inserted initially, it was not kept in a 
proper position. 

Judgment of $17,500.00 against both To- 
gut and Bloomberg was upheld. 

Bloomberg ordered the use of the drug 
over the telephone late at night to a practi- 
cal nurse at the hospital. He did not ask 
to speak to the resident physician or request 
that the resident physician give the injec- 
tion. He did not warn the practical nurse 
of the dangers of an injection of this par- 
ticular drug. 

The Court stated that Dr. Bloomberg had 
the right to rely upon the competency of the 


hospital staff, particularly that of the resi- 
dent physician, to insert the needle properly 
and to check frequently the intravenous 
flow after the levophed had been added, on- 
ly if the doctor had relied on the resident 
physician, or if, relying upon other hospital 
personnel, he had made them cognizant of 
the dangers they could not be expected to 
appreciate. However, the evidence showed 
he did not rely upon the resident physician 
and did not give any warning to the practi- 
cal nurse with whom he spoke by telephone. 
Further, he did not tell the practical nurse 
to have the resident physician administer 
the levophed, or supervise its administra- 
tration. 


In the event that a drug known to a sur- 
geon to have a destructive potential is to 
be administered to his patient, the law 
must be said to impose at least minimum 
safeguards, and among them is at least a 
competent instruction or admonition to 
those upon whom such surgeon chooses 
to rely, 


The Court quotes with approval the fol- 
lowing statement contained in 4] Am.Jur. 
215: 


If the surroundings are those of the mod- 
ern hospital, with experienced nurses and 
attendants, the doctor ought to be en- 
titled to take for granted that they will 
attend to their ordinary customary du- 
ties without instruction, although even 
in such surroundings it is clearly his duty 
to give instructions which are essential to 
the safety and well being of the patient, 
where there are unusual features in the 
case or its treatment. 


The Court also pointed out: 


The destructive potential of a drug levo- 
phed constitutes what must be deemed 
“an unusual feature”, especially since it is 
a relatively new drug requiring greater 
care in administration than other fluids 
—which facts could not be presumed to 
be within the knowledge of practical 
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nurses. Even then we need not say that 
Dr. Bloomberg could not rely on hospital 
personnel; but by any criterion the facts 
warranted at least the verbal admonition 
that the drug had harmful potential and 
the needle must be given extra-special at- 
tention. The absence of any manner of 
admonitory instruction seems in itself a 
ground of malpractice sufficient to sub- 
mit to a jury. 


In this decision the Court also points out 
that there are certain types of injection that 
the physician may not safely delegate to 
others under the circumstances of a particu- 
lar case. Here there was testimony to the 
effect that the custom and practice in New 
York City at the time was that a physician 
be present at the time that levophed is ad- 
ministered, and that this drug should be ad- 
ministered only by a physician. 

The case also points out the danger in 
ordering certain drugs or procedures over 
the telephone, and in this case there was 
testimony to the effect that the ordering of 
levophed by telephone was not customary or 
usual in New York City, and that the phy- 
sician himself should have gone down to 
the hospital to administer it. This fact alone 
presented a question of fact for the jury on 
malpractice. 

Another interesting point in this case was 
that the Court was critical of the defendant 
doctor for leaving the hospital after the op- 
eration and not leaving word as to where 
he could be reached in the event of an emer- 
gency. It took several hours for the nurse 
to locate the doctor at his home and the 
court pointed out that he was not engaged 
in any other medical activity and could 
have reached the hospital in ten minutes, 
but did not bother to do so. 

The Court considered all of the above 
matters as evidence of possible malpractice, 
and the case is one deserving of careful 
reading by all interested in this subject. 

Another important and interesting case 
which discusses in detail questions of agency 
liability as between individual physicians 
and doctors and hospital employees is Yors- 
ton v. Pennell, (1959) Supreme Court of 
Pa., 153 A. 2d 255. 


Duty to Treat—Duty to Testify—Conspiracy 
to Prevent Plaintiff from Obtaining Expert 
Medical Testimony—Fraud by Alleged 
Disinterested, Court Appointed Medical 
Expert. 


An extremely interesting case discussing 
the above topics and well worth reading in 
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its entirety is the 1959 California District 
Court of Appeals decision in the case of Ag- 
new v. Parks, et al., 343 Pac.2d 118. This 
was a case of alleged conspiracy on the part 
of certain doctors and the Los Angeles 
County Medical Association to prevent 
plaintiff from obtaining expert medical 
testimony because of alleged threats of loss 
of membership in the Los Angeles County 
Medical Association and malpractice liabil- 
ity insurance, and also for alleged fraud on 
the part of a court-apponted supposedly dis- 
interested expert medical witness in alleg- 
edly concealing his friendship and hospital 
association with the defendant doctor. 


The court made some interesting com- 
ments which are perhaps significant in par- 
tially explaining some reasons for the in- 
creasing seriousness of malpractice litiga- 
tion problems in the medical field: 


We are impelled to comment briefly on 
her scathing condemnation of what she 
asserts to be a common design among re- 
spectable medical practitioners to intimi- 
date members of their own profession to 
prevent them from testifying against each 
other and rendering services as experts 
for plaintiffs in malpractice actions re- 
gardless of merit, “largely due to the pres- 
sure exerted by medical societies and pub- 
lic liability insurance companies which 
issue policies of liability insurance to phy- 
sicians covering malpractice claims”. 


One cannot long be acquainted with our 
courts without recognizing the existence 
of just such a serious ethical problem 
growing out of the surging tide of mal- 
practice litigation which, if not resolved, 
may well threaten not only the fair ad- 
ministration of justice, but irreparable 
harm to the medical profession which can 
only result in a frustration of public con- 
fidence in, and an impugnation of the in- 
tegrity of, one of the world’s most hon- 
orable professions. We are acutely aware 
of the problems arising out of the steadily 
increasing volume of negligence actions 
plaguing doctors and that they, more 
than the members of any other profession, 
because of the serious personal nature of 
their services, are subject to attack by 
many unfounded claims of malpractice; 
but it cannot be denied even by the pro- 
fession itself, that there are also many 
claims of substantial merit. In recogni- 
tion thereof our trial courts have encour- 
aged local medical societies to cooperate 
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in the formation of a panel of impartial 

ualified medical doctors from which 
they may with confidence appoint experts 
to examine claimants involved in negli- 
gence actions against doctors and give 
their unbiased opinion, which endeavor 
has recently been adopted by our State 
Legislature, authorizing the new so-called 
Impartial Medical Testimony Plan. Per- 
haps the medical profession, having pre- 
viously tried to cope with the problem of 
malpractice litigation in a variety of ways 
with obviously not too much success, will 
find that its faithful cooperation with the 
trial courts in this regard will result in 
the destruction of the ill-reputed “con- 
spiracy of silence” said to pervade mal- 
practice litigation, and prevent further 
serious attacks on the dignity and integ- 
rity of this fine profession, and the com- 
petent and proficient men and women 
who comprise it. 


We are faced with the question whether 
a doctor, who has no relationship with a 
person growing out of contract to examine 
or treat, has a duty to enter into any agree- 
ment to render services as a medical ex- 
pert merely upon request. We hold that he 
does not. Even the Hippocratic Oath by 
which every doctor is morally bound, as- 
sumes a pre-existing relationship of patient 
and physician. Such relationship in its in- 
ception is basically contractual and wholly 
voluntary, created by agreement, express 
or implied, and which by its terms may be 
general or limited. Since there is no estab- 
lished public policy and no legal obligation 
compelling him to engage in practice, ac- 
cept professional appointment, or render 
medical services to anyone who seeks to en- 
gage him, we conclude that there is no duty 
on the part of a doctor to agree to serve as 
an expert witness for one with whom he has 
no pre-existing contractual relationship. In 
so holding we do not question the well es- 
tablished rule that a doctor who has treated 
or examined a patient may be compelled to 
testify for him as any ordinary witness and 
answer pertinent questions concerning facts 
relating to his condition, knowledge of 
which he acquired through his examination 
and treatment even though he discovered 
them by reason of his special or expert 
training. 


Expert Evidence Not Always Needed to 
Prove Negligence 


The 1959 Florida case of Atkins v. Humes, 
110 So.2d, 663, reviews the authorities and 
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indicates the trend of judicial decision on 
the important question of when expert med- 
ical testimony is necessary in order to prove 
negligence on the part ot che treating phy- 
sician. 

Defendant was charged with negligence 
in treating plaintiff for a simple fracture 
of the elbow, allegedly resulting in a perma- 
nent injury to the hand known as ischemic 
paralysis, or “Volkmann’s Contracture”. No 
complaint was made as to the method of 
treatment adopted by defendant—the re- 
duction of the fracture, flexion of the arm 
at a 45 degree angle, and application of a 
plaster of Paris cast to the arm. Plaintiff 
contended that defendant was negligent and 
careless in his actual performance of the 
treatment in (1) negligently or unskillful- 
ly applying the cast so as to cause a “pres- 
sure sore” on plaintiff's arm that resulted 
in the Volkmann’s Contracture, and (2) 
negligently failing to heed the classic warn- 
ings of Volkmann’s Contracture while the 
cast was on the plaintiff's arm and to bi- 
valve the cast to remove the pressure. 


There are many malpractice cases involv- 
ing a charge of negligence based on the 
careless or unskillful administering of an ap- 
proved medical treatment—as distinguished 
from a charge based on an incorrect diag- 
nosis or the adoption of the wrong method 
of treatment—in which the courts have up- 
held a judgment for plaintiff or required 
a submission of the case to a jury, despite 
the absence of expert testimony that the 
acts complained of would amount to bad 
practice. Obviously, except in rare cases, 
neither the Court nor the jury can or should 
be permitted to decide, arbitrarily, what is 
or is not a proper diagnosis, or an acceptable 
method of treatment of a human ailment. 
But jurors of ordinary intelligence, sense 
and judgment are, in many cases, capable of 
reaching a conclusion without the aid of ex- 
pert testimony, in a malpractice case involv- 
ing a charge of negligence in the application 
or administration of an approved medical 
treatment. For example, in the exercise of 
only common sense and ordinary judgment, 
a jury would have the right to conclude 
that it is negligence to permit a wound to 
heal superficially with nearly half a yard 
of gauze deeply imbedded in the flesh. 
(Walker Hospital v. Pulley, 74 Ind. App. 
659; 128 N.E. 933); to fail to sterilize sur- 
gical instruments before performing an op- 
eration (Lanier v. Trammell, 207 Ark. 372, 
180 S.W.2d 818); to cut off part of a pa- 
tient’s tongue in removing adenoids (Evans 
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v. Roberts, 172 Ia. 653, 154 N.W. 923) ; to 
perforate the urethra in performing an op- 
eration in which it was necessary to use care 
not to do so (Goodwin v. Hertzberg, 201 F. 
2d 204). 

Even in those cases in which some expert 
testimony may be required to show causa- 
tion, jurors may be authorized to infer from 
the circumstances that the defendant was 
negligent in administration of an approved 
medical treatment, despite the absence of 
direct expert testimony to this effect, and 
in the face of expert testimony to the con- 
trary. In this case the defendant showed by 
his own testimony that he was conscious of 
the possibility of Volkmann’s Contracture 
and warned the parents to be on the look- 
out for the classic signs, yet did not observe 
or heed them himself. 


The jury could have decided from com- 
mon knowledge and experience regard- 
less of expert testimony, that the patient 
needlessly suffered from a condition the 
defendant himself sought to prevent. 


In Yurdang v. Mahrer, (1959) Court of 
Appeals of Ohio, 158 N.E.2d, 902, the Court 
found that expert evidence was not neces- 
sary to prove that defendant doctors had 
been negligent in failing to provide assist- 
ance for a 76-year old patient who fell over 
a step while leaving the bathroom where 
she had been taken for purposes of reliev- 
ing herself of foreign substance after being 
given barium enema at defendant’s offices. 


Vacation Problems—Substitute Doctor 


An interesting case illustrating the prob- 
lems confronting a doctor attempting to 
take even a short vacation is Miller v. Dore, 
decided by the Supreme Court of Maine in 
1959, 148 Atl.2d 692. Defendant doctor de- 
cided to take a short two-day fishing trip va- 
cation and left without telling plaintiff. 
Delivery of plaintiff's child was expected at 
any time, and defendant did make arrange- 
ments with a qualified obstetrician to at- 
tend plaintiff in the event the child was 
born before his return. In his absence a 
healthy child was born following a very 
short labor, and a normal delivery. 


Plaintiff brought an action against the 
defendant for breach of contract, and based 
her claim upon the theory that defendant 
had agreed to give her ether or gas at the 
time of her delivery; that a substitute fail- 
ed to administer this type of anesthetic, and 
that as a result she suffered pain, both men- 
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tal and physical, which otherwise she would 
not have experienced. She also charged that 
the defendant failed to notify her that he 
would be unavailable, and thus permit her 
an opportunity to employ another physi- 
cian of her own selection, and she further 
charged that she suffered severe pain and 
mental anguish all resulting from defend- 
ant’s failure to attend her at the time of her 
labor and delivery of her child. 


Jury returned a verdict for the plaintiff, 
and on appeal the Supreme Court reversed 
the judgment and ordered a new trial. In 
so doing the Court reaffirms and reiterates 
several general rules applicable to the re- 
lationship between physician and patient 
which bear re-emphasis: 


It is the settled rule that one who engages 
a physician to treat his case impliedly en- 
gages him to attend throughout that ill- 
ness, or until his services are dispensed 
with. In other words, the relation of 
physician and patient, once initiated, con- 
tinues until it is ended by the consent of 
the parties, revoked by the dismissal of 
the physician, or until his services are no 
longer needed. 


If a physician abandons a case without 
giving his patients such notice and op- 
portunity to procure the services of an- 
other physician, his conduct may subject 
him to the consequences and liability re- 
sulting from abandonment of the case. 


The Court quotes with approval the state- 
ment contained in 57 A.L.R. 2d, 417, as 
follows: 


In a number of cases the question arose 
as to whether or not the fact that a physi- 
cian temporarily leaves his practice, ren- 
ders him liable on the ground of lack of 
diligence in attending the patient, where 
before doing so he arranges for another 
physician to take his place. As to this 
question, the general rule seems to be that 
a physician is not liable for lack of dili- 
gence in attending a patient if he tempor- 
arly leaves or interrupts his practice, pro- 
vided (1) he makes proper provision for 
the attendance of a competent physician 
during his absence in case of a call; (2) 
timely informs his patient of his unavail- 
ability and the substitution, and (3) does 
not absent himself while a patient is in a 
critical condition. 


The Court further stated that it is to be 
noted that if an attending physician is to 
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excuse his temporary absence, he must com- 
ply with all three of the requirements of the 
foregoing rule. Manifestly, if the substitute 
is competent, and is acceptable to and ac- 
cepted by the patient, then the physician is 
exonerated from liability. Presumably, a 
physician could protect himself when he is 
first engaged, or during the progress of the 
treatment, particularly in confinement 
cases, by giving his patient the name of a 
proposed substitute, in the event it becomes 
necessary for him to absent himself tempor- 
arily. Assent, on the part of the patient, 
would cover the situation and afford the at- 
tending physician the necessary protection. 
This procedure would also afford the pa- 
tient an opportunity to select another A x 
sician of his choice if dissatisfied with the 
substitute doctor proposed by the original 
attending physician. 

In its conclusion, the Court found that 
in this case there was no evidence to show 
that plaintiff would have suffered less, or 
escaped any of the elements of damage for 
which she sought recovery had the defend- 
ant attended her in person during the in- 
terval of his absence. 


Duty of Physician to Advise Treatment and 
Communicate Same to Patient or Family 
If Necessary. 


The duty of a physician to not only advise 
the patient of certain necessary treatment, 
but also to be reasonably sure that such ad- 
vice is communicated and understood by 
the patient or, if necessary, by members of 
the patient’s family, is fully considered and 
the law reviewed in the interesting case of 
Steele v. Woods, a 1959 Missouri case, 327 
S.W.2d, 187. This was an action against a 
physician for damages because of gangrene 
and resulting crippling by loss of toes and 
part of feet following a vericose vein opera- 
tion. The alleged injury was primarily 
caused by failure of the physician to give 
the patient a paravertebral block following 
the operation when failure or incompetence 
of the inner circulation caused by spasms 
of the blood vessels occurred. The defend- 
ant doctor testified that he offered the para- 
vertebral block to the patient but she re- 
fused to allow him to perform this proced- 
ure. He did not speak to any of the other 
members of the family or the husband about 
it. The patient stated she did not remem- 
ber the doctor talking to her about any sort 
of block, paravertebral or otherwise, and 
had no recollection of any such discussion. 
She was in constant pain, under medication 
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and sedation most of the time. The Su- 

reme Court of Missouri held that it was a 
jury question as to whether or not the phy- 
sician in advising certain treatment to the 
patient who was in pain and under seda- 
tion following operation had fulfilled his 
duty of communicating the necessity of a 
particular treatment. 

The Court stated that the refusal of treat- 
ment, after a reasonable explanation as to 
its necessity, by an adult patient who is in 
possession of her faculties and capable of 
exercising free judgment in agreeing or re- 
fusing, is a complete defense of the charge 
of negligence against the doctor in not giv- 
ing the treatment. But whether the treat- 
ment was so offered and so refused is a 
question of fact for the jury. 

The Court found that where a patient 
testified as to her pain and sedation by 
drugs following operation, and the physi- 
cian claimed that he explained the necessi- 
ty of a paravertebral block to patient who 
refused, a jury issue was presented as to 
whether physician had fulfilled his duty of 
advising a paravertebral block or should 
have made further effort to communicate 
with patient or to some competent person 
in position of authority to speak for or ad- 
vise the incompetent patient. The Court 
pointed out that under such circumstances 
it is the duty of the physician to communi- 
cate with and advise the husband or other 
members of the family who are available 
and competent to advise with or speak for 
the patient, or to take other steps to bring 
understanding of need home to the patient. 

Advice to a patient unable to compre- 
hend it is no advice at all, and expert testi- 
mony is not required in order to establish 
whether or not a doctor has complied with 
his duty to communicate the advice of a 
treatment, admittedly necessary, under a 
given state of facts. 


Duty to Read Instruction Sheets 
Accompanying Drugs—Consultation with 
Specialists as Evidence of Due Care. 


A leading recent case on the question of 
the duty of care involved in the use of dan- 
gerous drugs is Marchese v. Monaco, (1958) 
N.J., 145 A.2d 809. This was an action by a 
patient against a general practitioner alleg- 
ing that the patient was negligently treated, 
with injections of a drug called mycifradin, 
as a result of which the patient became deaf. 
The jury verdict for $56,000 was affirmed on 


appeal. 
In this case the evidence showed the 
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plaintiff had, among other things, impaired 
renal function, and the instruction sheet 
accompanying the drug stated that myci- 
fradin was contra-indicated for patients 
with impaired renal functions and might 
cause deafness when used under such cir- 
cumstances. The direction sheet also clear- 
ly showed that this antibiotic should be used 
with extreme care as it was a dangerous 
drug under many conditions. Defendant, 
a general practitioner, had read the direc- 
tion sheet but did not call its provisions to 
the attention of the two specialists he con- 
sulted, an internist and a urologist. None 
of the three doctors had had experience 
with this drug, and none were particularly 
familiar with its use. No other effort to 
find out about its propensities was made. 

The Court stated that consultation with 
specialists with respect to the use of the drug 
was not adequate unless the defendant made 
sure that the specialist knew all of the essen- 
tial facts and obtained from them answers 
to all questions which, in the exercise of 
reasonable care, the defendant should have 
asked. It was a question of fact for the jury 
as to whether there had been an adequate 
consultation with the specialist, and wheth- 
er the advice and instructions defendant 
said he received from the consultation were 
in fact given. 

Evidence that the defendant consulted 
with specialists in determining treatment 
for the patient is merely evidence of due 
care and does not in and of itself establish 
due care. 

The case also holds that the instruction 
sheet or brochure in the carton containing 
the drug which contained warnings as to the 
use thereof was properly admitted in evi- 
dence. 


Liability for Unlawful Abortion 


This topic is discussed in the 1958 Kan- 
sas case of Kimberly v. Ledbetter, 331 Pac. 
2d 307, which holds that recovery could be 
had for wrongful death for negligence in 
performance of an abortion, even though 
the decedent gave her consent, and the abor- 
tion was in violation of the statute. 


Actions for Misrepresentation in Diagnosis 
—Conflicting Schools of Medical Opinion. 


Sims v. Callahan, Ala. (1959) 112 So.2d 
776, was an action by a patient against a 
physician for damages for deceit jn repre- 
senting that the patient should undergo an 
operation for the removal of cataracts. A 
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surgeon was sued for deliberate fraud in 
recommending an operation which he nev- 
er performed, an operation which the undis- 
puted evidence showed he was capable of 
performing. His qualifications were never 
questioned. The defendant had recom- 
mended an operation for cataracts on an 
elderly man who went to the hospital for 
the operation, but then changed his mind 
and went home and consulted other eye 
specialists who disagreed with the defend- 
ant’s diagnosis, and brought this action for 
fraud and deliberately attempting to per- 
suade plaintiff to have an operation which 
was not needed or necessary. 


The Court held that the law does not per- 
mit a physician to be at the mercy of the 
testimony of his expert competitors wheth- 
er they agree with him or not, and where 
there are various recognized methods of 
treatment, the physician is at liberty to fol- 
low the one he thinks best, and is not liable 
for malpractice because expert witnesses 
give their opinion that some other method 
would have been preferable. 


An interesting point in this case was that 
plaintiff's expert testified as to his personal 
experiences with patients in operations for 
cataracts, and in rebuttal defendant was al- 
lowed to produce as witnesses numerous of 
his patients who testified as to the success 
of the operations performed on them by 
the defendant for this condition. The Court 
stated in this connection that testimony of 
former patients of the physician as to the 
results of cataract operations upon them in 
rebuttal of evidence offered by the plaintiff 
was admissible where the plaintiff opened 
the door for its admission by the testimony 
of his own witnesses. 


The Court made some interesting obser- 
vations regarding the legal effect of differ- 
ences of opinion between recognized experts 
in the field. 


We believe that the medical aspects of 
this case present a clash between two op- 
posing schools of thought in opthalmolo- 
gy, especially in regard to operations for 
cataracts, Perhaps this difference may be 
accentuated by some bitterness on the 
part of a few doctors. In other words, one 
school of thought believes in waiting 
longer than the other. But just exactly 
where the line of demarcation is, is not 
definitely ascertainable. 


In summing up this situation, the Court 
quoted with approval the following rule: 
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The rule of law under such circumstances 
is that: where there are various recog- 
nized methods of treatment, the physi- 
cian is at liberty to follow the one he 
thinks best, and is not liable for malprac- 
tice because expert witnesses give their 
opinion that some other method would 
have been preferable. 


Testimony of Medical Doctor Disallowed 
in Malpractice Action Against Chiropractor. 


In the 1959 Oregon case of Sheppard v. 
Firth, 334 Pac.2d 190, a medical doctor who 
stated he had no training in treating ail- 
ments through chiropractic adjustments 
was asked a hypothetical question as to 
whether or not in his opinion the defend- 
ant’s treatment for the ailment that plain- 
tiff described when she consulted the osteo- 
path, was proper. He stated the treatment 
afforded the plaintiff by defendant was not 
proper, and resulted in aggravating the 
plaintiff's condition. 


The Court stated: 


A practitioner is entitled to have his 
treatment of his patient tested by the 
rules and principles of the school to which 
he belongs, and this applies to drugless 
practitioners. A person seeking treat- 
ment from a practitioner of a given school 
agrees to accept the curative practices and 
belief of that particular school, and if the 
practitioner treats the patient reasonably 
skillfully in accordance with the teach- 
ings of his school, he incurs no liability. 


The unfairness of permitting a practi- 
tioner of one school, who uses one method 
to cure an ailment, to measure the treat- 
ment and skill of a practitioner of another 
school, who uses a different method, is ap- 
parent. 


Applicability of Doctrine of 
Res Ipsa Loquitur 


There can be but little question that the 
overwhelming trend of judicial interpreta- 
tion countrywide is to greatly expand and 
enlarge the scope of the use of the doctrine 
of res ipsa loquitur in malpractice cases. 
The reasons are many, fairly obvious, and 
ably considered and reviewed in the follow- 
ing cases. 

In a Supreme Court of Kansas case, 
Rhodes v. DeHaan (1959) 337 Pac.2d 1043, 
the Court said: 
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Allegations of petition, which was filed 
by patient upon whom an operation for 
ulcer had been performed that he suffer- 
ed intense and disabling pain in arm, 
shoulder and back from injuries receiv- 
ed while he was under anesthetic, were in- 
sufficient to warrant application of doc- 
trine of res ipsa loquitur in his malprac- 
tice action against physicians, anesthesiol- 
ogist and hospital. 


Application of the doctrine of res ipsa 
loquitur was allowed, but this case il- 
lustrates situations in which judgment for 
defendant doctor was affirmed notwith- 
standing applicability of res ipsa loquitur. 


In Toy v. Rickert (1958) , Superior Court 
of New Jersey, Appellate Division, 146 A. 
2d 510, the Court held that in a malpractice 
action against a physician who administered 
dose of penicillin by hypodermic injection 
into plaintiff's buttock, res ipsa loquitur 
was inapplicable for the reason that there 
are many variables and imponderables con- 
cerning hypodermic injections which are 
not within common knowledge and experi- 
ence of laymen and the damaging effect of 
the injection might well have occurred con- 
sistent with the exercise of ordinary profes- 
sional care by the physician. 


The 1959 California case of Wolfsmith v. 
Marsh, 337 P.2d 70, held that it is a matter 
of common knowledge among laymen that 
injections in the arm, as well as other por- 
tions of the body, do not ordinarily cause 
trouble unless unskillfully done or there is 
something wrong with the serum, and the 
question whether injuries resulting from 
injection were of a type which ordinarily 
did not occur in absence of negligent ad- 
ministration of a drug, was for the jury. 
The doctrine of res ipsa loquitur was there- 
fore applicable in an action for alleged mal- 
practice in administering a hypodermic in- 
jection of sodium pentathol. 


On the other hand, the application of the 
doctrine of res ipsa loquitur was refused by 
the California District Court of Appeal in 
the 1958 case of Horace v. Weyrauch, 324 P. 
2d 666, in an action for injury resulting 
from a subcutaneous injection in the hip. 
The Court based its decision on evidence 
that such toxic effects as were suffered by 
the plaintiff are caused by the sensitivity of 
the individual to the solution used; but that 
notwithstanding the risk of such reaction, it 
is considered good and standard practice in 
the community to give such injections. 
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Attempts at Medical Humor 


In one case a surgeon called in an intern- 
ist for consultation and the Internal Medi- 
cine specialist noted on the patient’s hospit- 
al chart, “Now surgery ceases, and science 
takes over.” 


In another case a patient came in to have 
a biopsy done on her right breast to deter- 
mine whether or not a lump in it was malig- 
nant. The surgeon, instead of operating on 
this breast, saw a larger lump on the other 
breast, so simply operated on it first, and 
upon finding it was not malignant, did not 
operate on the right breast. The patient, 
upon learning of this, insisted that the right 
breast also be operated upon. This was 
done, and the surgeon then sent a letter to 
the family doctor, who showed it to the pa- 
tient, in which the surgeon had said, “due 
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to a mild comedy of errors, both breasts 
were, in turn, operated upon, but no harm 
was done.” On the reasonable theory that 
no jury would see any comedy in this situa- 
tion, the case was settled. 


Unfortunately such displays of medical 
humor are not exactly rare. The moral is 
obvious; the therapy often expensive. 

Respectfully submitted, Wallace E. Sedg- 
wick, Chairman, Pinkney Grissom, Vice- 
Chairman, St. Clair Adams, Jr., Paul F. Ah- 
lers, Emile Zola Berman, A. Lee Bradford, 
Ben O. Duggan, Jr., Kraft W. Eidman, John 
W. Fleming, Robert C. Hobson, J. Sterling 
Hutcheson, Edward J. Kelly, David C, Mar- 
cus, William P. Martin, Edgar A. Neely, Jr., 
Truman B. Rucker, J. V. Schaffenegger, 
Breard Snellings, O. O. Touchstone, J. Toll 
Underwood, Martin L. Wolf, Flavel A. 
Wright. 
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Of Torts Today* 


STANLEY C. Morris 
Charleston, West Virginia 


y geet personal injury plaintiff may 
be tomorrow’s defendant, or vice versa. 
In this or in any other type of litigated case 
he is in either capacity entitled to a fair 
and impartial trial, no more, no less. 

A trial in court is never “purely a private 
controversy . . . of no importance to the pub- 
lic.” So said Mr. Justice Harlan F. Stone 
more than thirty years ago.1 He continued: 


The state, whose interest it is the duty of 
court and counsel alike to uphold, is con- 
cerned that every litigation be fairly and 
impartially conducted and that verdicts 
of juries be rendered only on the issues 
made by the pleadings and the evidence. 


This, then, is the goal that must be sought 
by counsel on both sides of the trial table as 
well as by the judge upon the bench. Half 
a century ago, Judge Sanborn, speaking for 
the Eighth Circuit, pointed out that:? 


It is the duty of the court and of its of- 
ficers, the counsel of the parties, to pre- 
vent the jury from the consideration of 
extraneous issues, of irrelevant evidence, 
and of erroneous views of the law, to 
guard it against the influence of passion 
and prejudice, and to assure to the liti- 
gants a fair and impartial trial. 


How plainly that language defines the 
obligations of trial counsel! The target of 
every trial is justice.* 


PERSONAL INJURY PLAINTIFFS 
On THE MARCH 


Writing for lawyers returning to practice 
after World War II, a perceptive student of 
the then American tort scene wrote of the 
conscious “quest” by some courts “of a fi- 


*Reprinted by permission from the Syracuse Law 
Review, Vol. 12, No. 3 (Summer, 1961) . 

1New York Cent. R.R. v. Johnson, 279 U.S. 310, 
318 (1929) . 

2Union Pac. R.R. v. Field, 137 Fed. 14, 15 (8th 
Cir. 1905). See also Robinson v. Pennsylvania R.R., 
214 F.2d 798 (3d Cir. 1954) ; Hockaday v. Red Line, 
Inc., 174 F.2d 154, 156 (D.C. Cir. 1949). 

3Berman, The Profession of Trial Advocacy, 27 
Ins. COUNSEL J. 262, 263 (1960) . 
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nancially responsible defendant”* with a 
continuing extension by some courts of vi- 
carious liability doctrines and other tenu- 
ous recovery theories. Since he wrote in 
1946, the trends which Professor James dis- 
cerned and reported have continued apace. 

And, in the meantime, the representation 
of personal injury plaintiffs has become a 
definite professional specialty. Its practi- 
tioners have organized, and “communicate” 
much and effectively among themselves. 

It is believed fair to say that since 1946, 
the situation of personal injury defendants 
vis-a-vis plaintiffs has deteriorated, although 
not at uniform speed in every year. So also 
personal injury defense trial lawyering as 
compared to plaintiffs’ trial lawyering in 
the same field. It was in this period that 
what is aptly described as the “Hollywood 
type of trial” was originated, developed and 
spread across the country. 

4JAMES, SIGNIFICANT DEVELOPMENTS IN THE LAW 


DuriING THE War YEARS—Torts, (Practicing Law In- 
stitute 1946) . 
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The worsening plight of the personal in- 
jury defendant was intensified by the pub- 
lication in 1954 of a book of which a learned 
author wrote:® 


This book frightens me... . 


. Certainly it is possible to give the 
plaintiff too much; certainly it has oc- 
curred; and surely this book is as well de- 
signed, and as apt a tool, to that end as it 
is to obtaining what is proper and right. 


. But there is more than an advocate 
at work in this book; there is an impre- 
sario ... . He is a Hollywood producer, 
and his trial is an Epic of the Supercolos- 
sal. 


The inherent weakness of the jury system 
lies precisely in these psychological fac- 
tors within the jury itself. Sympathy, bi- 
as, credulity, gullibility, susceptibility to 
impression, to a good speech, a good dis- 
play and a good show, lead all too often 
to the wrong verdict. Here is a book 
which tells the plaintiff's counsel, in three 
volumes and in great detail, how to play 
upon that weakness, how to invest his 
working capital in a production designed 
to take the fullest advantage of it, and 
how to cash in. Since the investment is a 
costly one, demanding considerable re- 
sources of the lawyer’s own, here is also 
the explanation of why personal injury 
work is a specialty, big business, and not 
for the small lawyer. Here, in short, is 
the reason for the enormous personal in- 
jury verdicts, and here, in bare print, is 
an exposition of the technique of obtain- 
ing them. I have seen no greater chal- 
lenge to the jury system than this. 


. [T] his book . . . properly used . . . can 
be a thing of value. But it will not be 
properly used; and it leaves me very un- 


happy. 


Interestingly enough, the foregoing com- 
ments were not written by Dr. Vance Pack- 
ard® but rather by Dr. William L. Prosser, 
Dean of the University of California School 
of Law at Berkley and a leading authority 
on the law of torts. Dean Prosser’s finding 
is that the type of trial he describes is in the 
pattern of professional irresponsibility. 


Dean Prosser’s gloomy prediction was 


543 Cauir. L. Rev. 556 (1955), 
MODERN TRIALS (1954) . 
6Author of THE Hippen PErRsuapERS (1957) . 


reviewing BELLI, 
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more than realized. The techniques of the 
“modern” or “Hollywood” type of trial have 
been widely utilized. At countless nation- 
al, state, regional and local meetings, “clin- 
ics”, workshops, panel discussions and semi- 
nars, these techniques have been expounded. 
Thousands have been indoctrinated in their 
use. 

It is, of course, the absolute obligation of 
defense counsel to insist that every case to 
be tried must be adequately and thoroughly 
prepared. And it is his further duty to 
work tirelessly in the presentation of that 
case in the courtroom. With the advent of 
the “modern” trial, it has become increas- 
ingly difficult for defendants to win. 


1958—YEAR Or MEASURABLE BETTERMENT 
For THE DEFENSE 


To the frustrating side of the personal in- 
jury trial table, 1958 brought three heart- 
ening developments: 

1. On August 28, 1958, Dr. Harold E. 
Crowe, noted Los Angeles orthopedist, in 
an address before the Section of Insurance, 
Negligence, Compensation Law, ABA, ad- 
mitted that he had coined the term ‘i 
lash injury of the neck’”’ and said: “.. . 
have regretted this coinage ever since i. 
— the coinage proved to be counter- 

Mice 

In the same address, he stated* that he 
never published the term but that: “... [I]t 
spread across the country, got into published 
literature and became a household word 
which is used thoughtlessly by the moymnan, 
the attorney and the physician.” 

This hidden-persuader subliminally-load- 
ed label, communicated to an accident vic- 
tim, seems to have had some such effect as 
might have been produced by medication 
homeopathic in nature but allopathic in 
size of dosage. To jurors, it was a blood- 
curdling term well calculated to elicit sym- 
pathy for a plaintiff. 

On August 25, 1959, Raoul D. Magana, 
Los Angeles lawyer, noted for his compe- 
tency in medical and surgical matters, pub- 
licly stated® that whiplash, as a diagnosis, 
was: “... worrisome . . . a type of wastebas- 
ket into which many things will fit... .” 


7ABA, SECTION OF INSURANCE, NEGLIGENCE AND 
CoMPENSATION LAw, PRECEEDINGS 176 (1958) . 

8d. at 177. 

9ABA, SECTION OF INSURANCE, NEGLIGENCE AND 
COMPENSATION LAw, Proceepincs 55 (1959). As he 
spoke at the Miami meeting, Mr. Magana substituted 
for the word “receptacle,” which he had used in his 
manuscript, the more descriptive “wastebasket.” 
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Dr. Harold E. Crowe is the authentic hero 
of the revolt against “whiplash.” His pecca- 
vi, Raoul Magana’s “wastebasket” designa- 
tion and like expressions from equally re- 
spected authorities’? have made “whiplash” 
a forensic orphan. 

Be it.said to the credit of various knowl- 
edgeable plaintiffs’ lawyers that they seem 
consistently to have omitted the term from 
their pleadings shortly after Dr. Crowe 
spoke and, at present, make no deliberate 
reference before jurors to it. 

2. On February 3, 1958, the highest court 
of New Jersey handed out what has already 
become an epochal decision in which it 
barred presentation to a jury, per figures set 
down on a blackboard, personal injury 
plaintiffs’ lawyer’s estimates of dollar 
amounts on a unit-of-time basis which juries 
might properly find for their plaintiffs on 
account of pain and suffering.1t The rule 
thus adopted by the New Jersey court had 
long theretofore been espoused by the State 
of Pennsylvania and by the United States 
Circuit Courts of Appeals of two circuits.1? 
Other important jurisdictions have followed 
the New Jersey Court.?* 

Plaintiffs’ lawyers’ estimates of dollar 
amounts properly allowable to plaintiffs on 
account of pain and suffering on a unit-of- 
time basis are uniformly presented without 
a word of supporting record testimony. 
These unsupported estimates are uniformly 
standwiched in between two factual items 
stipulated or proved on the record. How 
deadly effective this “hidden persuader” de- 
vice is, is illustrated by a cause celebre 
wherein the jury found for the plaintiff 
every dollar listed in the total blackboard 
figures.1* While still the subject of much 


10THE REVOLT AGAINST WHIPLASH (The Defense 
Research Institute, Inc. 1961) . 

11Botta v. Brunner, 26 N.J. 82, 138 A.2d 713, The 
ratio decidindi of the case is equally applicable 
where there is an attempt orally to make such a 
presentation. 

12Herb v. Hallowell, 34 Pa. 128, 154 Atl. 582 
(1931), 85 A.L.R. 1004; Goodhart v. Pennsylvania 
R.R., 177 Pa. 1, 35 Atl. 191 (1896) ; Chicago & N.W. 
Ry. v. Chandler, 283 Fed. 881 (8th Cir. 1922), 28 
A.L.R. 1174; Vaughan v. Magee, 218 Fed. 630 (3d 
Cir. 1914) . 

13Wuth v. United States, 161 F. Supp. 661 (E.D. 
Va. 1958); Henne v. Balick, 51 Del. 369, 146 A.2d 
394 (1958) ; Faught v. Washam, 329 S.W.2d 588 (Mo. 
1959) ; Certified T. V. & Appliance Co. v. Harring- 
ton, 201 Va. 109, 109 S.E.2d 126 (1959); Affett v. 
Milwaukee & Suburban Transp. Co., 11 Wis.2d 604, 
106 N.W.2d 274 (1960) . 

14Report of the Defense Research Committee, In- 
ternational Association of Insurance Counsel, 27 
Ins. Counset J. 535, 538- 39 (1960) . 
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pending litigation, it is believed that this 
tactic, which is being sharply and extensive- 
ly challenged, is already moribund. 

3. On February 3, 1958, the highest court 
of New Jersey, and on September 1, 1958, 
the highest court of Pennsylvania each in- 
terdicted exploitation before juries of ir- 
responsible ad damnum demands in person- 
al injury cases. 

The Supreme Court of New Jersey went 
on record on this subject for the first time 
in and by a decided case.1*° The action of 
the highest court of Pennsylvania took the 
form of a court rule:** “Any pleading de- 
manding relief for unliquidated damages 
shall without claiming any specific sum, 
set forth only whether the amount is in ex- 
cess of, or not in excess of $5,000.” 

The purpose of the adoption of the court 
rule by the Pennsylvania court was, no 
doubt, to make adamant and perpetuate 
prior holdings of the Pennsylvania court.’” 
The years 1958 thus saw two judicial blows 
inflicted upon the astronomical ad dam- 
num, which are likely, in time, to prove 
mortal. 

There were also important earlier cases 
so holding in jurisdictions other than Penn- 
sylvania.1* Other important decisions have 
since followed the New Jersey court’s rul- 
ing.’® 

Appearing at the 1959 Annual Meeting 
of the Section of Insurance, Negligence and 
Compensation Law, ABA, Judge Alexander 
P. Holtzoff, a pre-eminent authority on fed- 
eral procedure, pointed out that he does 
not permit plaintiffs’ ad damnum demands 
to be revealed to juries in his courts.*° Other 
authorities supporting this viewpoint are 
outlined in a well considered law review 
article.*? 

15Botta v. Brunner, supra note 10. 

1666 Pa. Advance Reports 67 (1958) . 

17Joyce v. Smith, 269 Pa. 439, 112 Atl. 549 (1921) ; 
Bostwick v. Pittsburgh Ry., 225 Pa. 387, 100 Atl. 123 
(1917) ; Carothers v. Pittsburgh Ry., 229 Pa. 558, 79 
Ati. 134 (1911); Quinn v. Philadelphia Rapid 
Transit Co., 224 Pa. 162, 73 Atl. 319 (1909) ; Good- 
hart v. Pennsylvania R.R., supra note 11. 

18Vaughan v. Magee, supra note 12; Bales v. Kan- 
sas City Pub. Serv. Co., 328 Mo. 171, 40 S.W.2d 665 
(1931) ; Otto v. Milwaukee No. Ry., 148 Wis. 54, 134 
N.W. 157, 160 (1912). 

19Williams v. Nichols, 266 F.2d 389, 394 (4th Cir. 
1959) (concurring opinion per Paul, J.) ; Cooley v. 
Crispino, 21 Conn. Supp. 150, 147 A.2d 497 (1958) ; 
Affett v. Milwaukee & Suburban Transp. Co., supra 
note 13. 

20ABA, SECTION OF INSURANCE, NEGLIGENCE AND 
ComPENSATION Law, PRoceEDINGs 179-81 (1959) . 

21Ahlers, The Unsworn Witness, 27 Ins. COUNSEL 
J. 257 (1960) . 
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The attack on the astronomical ad dam- 
num demand continues apace. The New 
Jersey Supreme Court’s Committee on 
Rules, reporting on March 24, 1960,? stated 
that: 


The astronomical sums requested in com- 
plaints filed today bear no relation what- 
soever to any realistic appraisal of the 
value of the case... . At best, they confuse 
individual clients and the general pub- 
lic alike, and at worst they inject into the 
determination of the cause at the trial 
level a wholly extraneous factor which 
may thwart a fair and proper determina- 
tion by a jury. See Botta v. Brunner, 26 
N.J. 82, 103-105 (1958) .... 


No doubt influenced by the report of 
this Committee, the court adopted the 
following rule effective September 7, 1960: 

4:8-1. Claims for Relief 


... Where unliquidated money damages 
are claimed in any court, other than the 
county district court, the pleading shall 
demand damages generally without speci- 
fying the amount. Upon service of a 
written request by another party, the par- 
ty filing the pleading shall within 5 days 
after service thereof furnish the requesting 
party with a written statement of the 
amount of damages claimed, which state- 
ment shall not be filed except on order 
of the court. 


This very simple rule accords the plain- 
tiff a right to make such an ad damnum de- 
mand as he chooses but safeguards against 
its prejudicing the defendant. The irre- 
sponsible and astronomical ad damnum de- 
mand is, in too many communities, treated 
by newspapers as the one newsworthy fea- 
ture about a law action, the headlines read- 
ing: “$250,000 Law Suit Begun,” “$250,000 
Law Suit Goes to Trial,” “Trial of $250,000 
Law Suit Continues,” “$250,000 Case Goes 
to Jury Today.” 

When comes the trial, plaintiff's lawyer 
asks each juror on their voir dire whether he 
would refuse to find for the sum sued simp- 
ly because it was big. Then throughout the 
trial and final argument, these figures are 
constantly hammered in. 

This “modern” trial abuse can, it is be- 
lieved, be eliminated by diligent effort on 
the part of defense trial counsel, It would 
appear to be the part of wisdom to attempt, 


22Report of the New Jersey Supreme Court’s Com- 
mittee on Rules, March 24, 1960. 
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where feasible, to procure a rule of prac- 
tice by the highest court of each state rather 
than to seek to correct the practice by and 
through appeals in particular cases.?* 


THE EXTRAFORENSIC RESPONSIBILITY OF 
Tort DEFENSE COUNSEL 


Hard and faithful effort in the trial of 
cases in court has been shown to be no long- 
er enough. What, then, are the duties of 
defense counsel in these and similar situa- 
tions? 


First, it is the obligation of defense coun- 
sel to work to the end that “every just per- 
sonal injury claim shall be promptly and 
adequately compensated and every non- 
meritorious claim shall be effectively resist- 
ed.”** This implies that a case should be 
evaluated at the earliest possible date and 
that vigorous efforts should then be made 
to settle it—if a settlement is warranted— 
without awaiting pretrial or trial.*® 


Such handling of litigated cases in their 
incipiency will do much to alleviate court 
congestion. Three-fourths of jury trials in 
these days involve personal injury litigation. 
That such cases do contribute in some de- 
gree to the court congestion which definite- 
ly exists in a number of metropolitan cen- 
ters is probably true.*° They are probably by 
no means the major factor in all such cen- 
ters of congestion. No one has as yet pub- 
lished widely a court congestion map of the 
country. If and when this is done, it will 
be seen that pathological court congestion 
is not a nationwide problem but rather a 
group of difficult situations, local to vari- 
ous major cities.?? 


23No attempt is made in the section of this paper 
here concluded to be encyclopedic, by including and 
commenting upon all extant cases and authorities. 
As to “whiplash,” so far as the writer’s research re- 
veals, nothing has been written by surgeons or law- 
yers commenting adversely upon the statements of 
Dr. Harold E. Crowe reported at the beginning of 
this section. As to attempts to produce juries to find 
dollar amounts for personal injury plaintiffs on a 
unit of time basis and as to the irresponsible and 
astronomical ad damnum, there are cases pro and 
con. It is believed that this paper authentically 
points out the trends of the future. 

24Pledger, The President’s Message, 1 FOR THE 
DEFENSE | (1960). 

25See Cowie, Implement the Principles, 1 For THE 
DEFENSE 25, 26 (1960) . 

26Rosenberg and Sovern, Delay and the Dynamics 
of Personal Injury Litigation, 59 Cotum. L. Rev. 
1115 (1959). 

27Ghiardi and Morris, Can Courts, Juries and 
Cars Coexist? 25 Ins. Counset J. 346 (1957) . 
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THE MAGNITUDE, ECONOMICS AND SOCIAL 
SIGNIFICANCE Or Torts TopDAy 


As heretofore pointed out, new torts have 
been “born” in recent years. More drastic 
theories of liability have been spelled out 
opening up whole new areas to litigation. 
This has recently occurred in the products 
liability field as reported some months ago 
by a leading newspaper:*® 


... [T]rial lawyers are conducting an in- 
tensive campaign on behalf of clients who 
suffered damages caused by manufactured 
products. . . . A Products Liability Ex- 
change .. . puts . . . members in touch 
with others who have handled cases in- 
volving—at the present time—691 different 
items .... “This enables the lawyer in 
Oshkosh to find out as much about pre- 
vious cases involving a product as the 
company’s lawyers”... . 

Airplane manufacturers whose planes get 
involved in crashes will become familiar 
with the implied warranty doctrine .... 
Cigarette makers can expect to face more 
suits on behalf of smokers who are vic- 
tims of lung cancer... . 


Again, there has been a great upsurge of 
medical and surgical malpractice cases 
charging negligence to practitioners in these 
fields.?° 

There have been recent efforts to appraise 
the aggregate amount of tort and workman’s 
compensation claimants’ monetary recover- 
ies. From the vantage point of a university 
campus, two researchers report:*° 


In a recent year, as a nation, we spent al- 
most $4 billion in compensating victims 
of personal injury accidents. By compari- 
son, during that same year about the 
same amount was paid in wages and sal- 
aries to all employees in motor vehicle 
and equipment manufacturing; an equal 
sum was spent for all highway construc- 
tion by federal, state and local govern- 
ments combined; and half that amount 
was received by farmers for the value of 
their food grain production. 
28The Wall Street Journal, Products on Trial, 
August 31, 1960. 
29Silverman, Medicine’s Legal Nightmare, Satur- 
day Evening Post, April 11, 1959, P. 13; Silverman, 
Medicine’s Legal Nightmare: Doctors in Court, Sat- 
urday Evening Post, April 18, 1959, p. 31; Silverman, 
Medicine’s Legal Nightmare: The Source of the 
Trouble, Saturday Evening Post, April 25, 1959, p. 
36; Panel Discussion: Why the Increase in Malprac- 
tice Litigation, 27 Ins. CounsEt J. 621 (1960) . 
30Conard & Voltz, The Economics of Injury Liti- 
gation, 39 Micn. S.B.J. 32 (1960) . 
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$4 billion is only a rough estimate... . 
In addition to these payouts to victims, 
over $1.4 billion was spent getting the 
dollar to the victim.... 


While the idea of an “injury industry” 
may be disturbing to many of us, we can- 
not escape the fact that a significant por- 
tion of our economy is devoted to the 
business of compensating the injured. 
The figures themselves are not surprising. 
What is surprising is that so little is 
known about so large an economic activi- 


ty. 

. .. Meanwhile, bodily injury compensa- 
tion continues along without much or- 
ganized attention. 


Obviously, the University of Michigan 
researchers include in the term “injury in- 
dustry” activities other than those which 
take place in the courthouses of the coun- 
try and in the hearing rooms of Workmen's 
Compensation examiners. 

For instance, within the past few years, a 
flood of books, monographs, periodicals and 
looseleaf services dealing with tort trial tac- 
tics, anatomy, physiology, neurology and 
other science subjects of interest to lawyers 
involved in personal injury litigation have 
rolled off the presses. Much of this mate- 
rial, it is believed, has a direct ad hoc appeal 
to the specialists in plaintiffs’ personal in- 
jury cases. Some of the advertising promo- 
tive of the sale of this material is hardly 
more subtle in playing on the cash-in-on- 
negligence motive than is the book adverse- 
ly commented on above by Dean Prosser. 
Plaintiffs’ lawyers no doubt compose the 
larger group of customers. The gross annual 
product of the publishing industry in this 
field must run into sizeable figures. Never 
in so short a period of time have so many 
law book pages been produced in a single 
professional interest. 

The Pennsylvania State Chamber of Com- 
merce began many months ago a study of 
jury verdicts in twelve Pennsylvania coun- 
ties. The results of this study which covers 
such verdicts for a period of six years ap- 
peared in April, 1960. This survey reported 
that there is a clear relation between the 
level of jury verdicts in a given county and 
the personal injury indemnification costs 
incurred by the loss payers of such county.** 


31Pennsylvania State Chamber of Commerce, Jury 
Awards and Automobile Insurance Rates in Twelve 
Pennsylvania Counties, 1953 through 1958, April, 
1960, p.14. 
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The publication of this report created 
widespread interest in the state and brought 
on various repercussions. The chamber lat- 
er reported: *? 


In Philadelphia, the investigators have 
been working with the District Attorney 
and his staff in the expose of a “fake ac- 
cident” ring. Several arrests have already 
been made, and the District Attorney ex- 
pects a number of persons to be impli- 
cated in frauds which he estimates to have 
run into hundreds of thousands of dol- 
eee 


The prevalence of big figure jury verdicts 
also led, at about the time the Pennsylvania 
study began, to the creation of a citizens’ 
organization for the study of both verdicts 
and bona fides of claims in the Miami, Flor- 
ida, area. It is still in existence and active. 
The Illinois State Chamber of Commerce 
held a statewide conference on the same and 
kindred questions on November 22, 1960.** 
There is a lively interest in such problems 
in many other parts of the country. 


Such activities among those who 'pay the 
costs of personal injury claims indicate a 
growing grass roots dissatisfaction with cer- 
tain features of the present personal injury 
claims recovery situation in the country. 
They are definitely interested in, first, what 
percentage of all personal injury claim pay- 
ments are justified and, second, what part 
of their indemnity dollar becomes “take 
home pay” to the victim. 


As to the first of these aspects of the coun- 
trywide personal injury claims recovery sit- 
uation, a careful student of the situation has 
written: *4 


.... [T]here has developed in the last 
decade an increased claim consciousness 
on the part of the American people. A 
general feeling has grown up that if some- 
thing happens to injure a person or his 
property, someone else ought to pay for 
it, regardless of whether the injured per- 
son might have caused the damage him- 
ee 


32Pennsylvania State Chamber of Commerce, News 
Report (January-February, 1961), p. 18. 

33At that meeting, a knowledgeable participant 
read a paper discussing both non-meritorious claims 
and the economics of the situation: Coleman, The 
Way of the Transgressor is Easy, 28 Ins. CouNsEL J. 
198 (1961). ‘ 

34Knepper, The Automobile in Court, 17 WaAsu. 
& Lee L. Rev. 213 (1960) . 
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More than one prominent member of the 
clergy has deplored this situation. The 
Very Rev. Francis J. Connell, of Catholic 
University of America, wrote:*° 


When a person has suffered some real 
harm, he may press his claim to the genu- 
ine amount of loss he has incurred and 
may make use of legal measures to win 
his claim. But if he demands more than 
what he realizes was the true amount of 
the injury, he is just as truly a thief as a 
man who enters a house and steals from 
a safe. 


A recent report by a committee of promi- 
nent trial lawyers says:*° 


Prosecuting authorities, even judges, ig- 
nore demonstrated instances of perjury 
and, as if they arose out of,some kind of 
game, they are lightly brushed aside. 
There seems to be a belief, even among 
people of otherwise high moral principle, 
that the word “honesty” has a different 
and more liberalized meaning in litiga- 
tion involving claims for personal injur- 
ies. 


The second of the aspects of the personal 
injury claims recovery situation which is of 
direct interest to those who pay such re- 
coveries is what part of the loss payer’s dol- 
lar becomes “take home pay” to the acci- 
dent victim. This subject is dealt with in 
another important study of the economics 
of the personal injury situation conducted 
by the Columbia University Project for Ef- 
fective Justice. This research report deals 
with how lawyers representing personal in- 
jury plaintiffs in the New York area are 
compensated. The report says:*’ “A spot 
check of experienced plaintiffs’ attorneys 
disclosed that the contingency fee arrange- 
ment is almost universal in personal injury 
cases.” 

The contingency fee has come under in- 
creasing public scrutiny. There have been, 
in the last few years, notable public discus- 
sions and articles about such fees.** 


35The Liguorian, July 1958. 

36Report of Automobile Insurance Committee— 
1957, 25 Ins. Counset J. 11, 12 (1958). Inclusion of 
the last three quotations by no means implies an 
assertion by the writer that unjustified or fraudu- 
lently inflated claims are general rather than limited 
in number. 

37Franklin, Chanin and Mark, Accidents, Money 
and the Law: A Study of the Economics of Personal 
Injury Litigation, 61 Cotum. L. Rev. 1 (1961). 

38Contingent Fees! Bane or Boon? 25 Ins. COUNSEL 
J. 453 (1958); Panel Discussion: Compensation 
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Dissatisfied with the contingency fee situ- 
ation within its jurisdiction and having 
found that the lawyers themselves had not 
met its criticisms, the Appellate Division of 
the Supreme Court of New York State, First 
Judicial Department, promulgated in 1957 
rules requiring lawyers to report their con- 
tingency fee retainers when agreed to and 
likewise to report the results when work un- 
der such retainers was terminated. The 
right of the court to do so was challenged in 
a declaratory judgment proceeding. The 
highest court of New York sustained the 
rules, Certiorari was sought but was denied 
by the United States Supreme Court on Jan- 
uary 20, 1960.%° 

Bills were thereupon promptly intro- 
duced in New York legislature designed to 
abrogate the existing court rules. Prior to 
March 23, 1960, one of these bills had passed 
the lower house of the legislature. On that 
day, the New York Times and The New 
York Herald Tribune, in lead editorials, 
sharply denounced the pending bills. The 
Herald Tribune, after commending the 
rules, said: ‘““We’d like to see follow-up in 
other areas. Else, as Justice Botein says, ‘we 
may be inviting a public revulsion that 
could shake our courthouses to their foun- 
dations.’’’ The pending bills failed of en- 
actment. 

The very ably conducted panel discus- 
sion at the Annual 1960 ABA Meeting was 
presided over by Honorable Frederick Van- 
Pelt Bryan, United States District Judge for 
the Southern District of New York. Toward 
the end, the judge said:*° 


... I sit in a settlement part of our court, 
disposing of large volumes of . . . personal 
injury and death cases. . ., there are an 
awful lot of unhappy clients, bitter cli- 
ents, clients who leave the court in a 
state of mind which is not healthy and 
which does not presage well for the fu- 
ture of the Bar.... 


39Gair v. Peck, 6 N.Y.2d 97, 160 N.E.2d 43, 188 
N.Y.S.2d 491 (1959), cert. denied, 361 U.S. 374 
(1960) . 

40ABA, SECTION OF INSURANCE, NEGLIGENCE AND 
COMPENSATION LAW, PROCEEDINGS 214 (1960) . 





Without Fault, ABA, SecTION oF INSURANCE, NEGLI- 
GENCE AND COMPENSATION LAW, PROCEEDINGS 27, 46- 
54 (1958) ; Gallagher, Who Owns the Law Suit? 27 
Ins. CounseL J. 265 (1960); Panel Discussion: 
Should Contingency Fees in Personal Injury Cases 
Be Subject to Judicial Control? ABA, SEcTION OF 
INSURANCE, NEGLIGENCE AND COMPENSATION Law, 
PROCEEDINGS 189-215 (1960) ; Stichter, The Contin- 
gency Fee System Faces Judicial Control and Regu- 
lation, 1 For THE DEFENSE 25 (1960) . 
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The discussion ended with the judge and 
the spokesman for plaintiffs’ lawyers agree- 
ing that contingency fees should be “po- 
liced.” They differed only in that while 
the judge felt regulation would have to be 
by court rule, plaintiffs’ lawyers’ spokesman 
felt it might and should be done by volun- 
tary lawyer action. 

At this juncture of affairs and at this 
point of time, plaintiffs’ lawyers would, it 
seems, be well advised to ask themselves 
whether the compensation they receive is 
disparate from or compatible with that 
earned by those in other professional en- 
deavor in their respective areas. It might be 
well for them, for example, to compare the 
sum which they receive from the success- 
ful handling of a personal injury case in- 
volving severe but curable injuries to the 
sum total received by the hospital which 
sheltered the client, and the doctors, nurses 
and apothecaries who cured him. 

A third facet of the personal injury plain- 
tiffs’ recovery claims situation is of interest 
to loss payers and defense lawyers alike. 
Among plaintiffs’ lawyers today are those 
who strive both to extend the periphery of 
torts and at the same time to extirpate de- 
fenses to them.*! Unrestrained, these ef- 
forts may ultimately prove of disservice both 
to their clients and to these hard-driving 
lawyers. Whenever in any jurisdiction per- 
sonal injury plaintiffs win in all cases de 
facto liability without fault will have ar- 
rived. 

Brethren on the other side of the trial 
table should doubt not the duty of defense 
trial lawyers to concern themselves with the 
questions immediately above discussed. 
This for the reason that defense lawyers 
share with plaintiffs’ specialists the realiza- 
tion that the adversary system of administra- 
tion of justice is the best means to assure the 
handling of personal injury claims in a man- 
ner both fair to the accident victims and to 
those who ultimately indemnify them in 
whole or in part. Both groups, therefore, are 
under a duty to educate the lay public in 
what the time-honored Anglo-American 
court-jury system can do for them. To the 
plaintiff with a just case, this system affords 
full, not partial, relief. The defendant, ex- 
cept where the excesses of the “modern” 


trial have crept in, is assured a fair trial. 


41In a single state legislature this year, eight bills 
were introduced designed to change either the sub- 
stantive, the procedural law, or both in a way to 
enable plaintiffs to recover larger amounts in wider 
areas of liability. 
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This system continues to keep the people 
close to the courts and the courts close to 
the people. Every responsible American 
should play a citizen’s full part in the con- 
tinuing effort required to keep alive and 
vital this system which has served our people 
so long and so well. Trial lawyers are privi- 
leged to know most about the court-jury sys- 
tem. Of them, most may rightly be expected 
to defend it. 


Oliver Wendell Holmes, Jr., speaking of 
“The Profession of the Law,” in 1886, when 
most lawyers at one time or another had a 
part in trials, asked:*? “How can the labori- 
ous study of a dry and technical system .. . 
the mannerless conflicts . .. make out a life?” 


The member of the bar, who by circum- 
stances or by whatever atavistic or sub- 
liminal force compelled, finds himself in 


42HoLMEs, CoLLECTED LEGAL PAPERS 29 (1921). 
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jury trials is today’s conflict lawyer par ex- 
cellence. Later on in his address, ‘““The 
Yankee from Olympus” answered his own 
question in his own inimitable and stirring 
fashion by calling upon his hearers to, 
among other tasks, “work for results which 
you do not see . . . and which may be long 
in coming.” ‘To today’s trial lawyer, this 
may well mean intelligent and diligent ef- 
fort to restore the tort trial to a pattern of 
professional responsibility measuring up to 
the best standards of Anglo-American jus- 
tice. It is submitted that the personal in- 
jury defense lawyer of today can best hope 
to answer for himself the question posed by 
Justice Holmes by adding to earnest court- 
room endeavor, among other things, intel- 
ligent and diligent effort to restore the tort 
trial to a pattern of professional responsibil- 
ity measuring up to the best standards of 
Anglo-American justice. 
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New York, New York 


HILE my talk is entitled, “The In- 
tegrity of the Insurance Image,” I 
cannot presume to speak in any official ca- 
pacity for the insurance industry, or even 
the property and casualty segments. But 
I am very cognizant of the honor paid to 
that industry and to me personally by your 
invitation to appear here. 
I also recognize that I come before you at 
a time when special sections of the news- 
papers are filled with forecasts of the busi- 
ness outlook for 1961. What is the outlook 
for insurance? I wish I knew. Frankly, I 
have always been reluctant to chart a short- 
term course, especially in print, subject as 
it necessarily is to occurrences beyond one’s 
ken. I ne only cite as a case in point the 
well-nigh unanimous enthusiasm with 
which the start of the “Soaring Sixties” was 
greeted just 12 months ago. 


It may be more rewarding to speculate 
about projections for, say, the next quarter 
century. For example, what will be the posi- 
tion of property and casualty insurance in 
January, 1986? 

Perhaps the future of our business is still 
in the hands of present individual company 
managements. —The manner in which these 
managements meet and discharge their re- 
sponsibilities during the next few years 
could and probably will determine the 
shape of the business in 1986. 

Conceivably, the business of insurance as 
we now know it may have largely disappear- 
ed 25 years hence. The federal government 
may take over the job and find the money 
by substituting a social tax for the premiums 
now paid to private insurance companies. 

In contrast, if we avoid the ever-present 
pitfalls and measure up to modern develop- 
ments and responsibilities, I can forsee in- 
surance as a bulwark of our traditional 
competitive enterprise system, so firmly en- 
trenched in the public consciousness that 
its future would be inextricably bound to 
that of the maintenance of self-determina- 
tion under our present form of government. 


*From an address to the New York City Chamber 
of Commerce, January 11, 1961. 
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tive of Wisconsin, is a di- 
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surance and commercial 
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of the America Fore com- 
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was elected chairman and chief executive officer of 
Loyalty Group on March 6, 1961. 





Along with other traditionally private en- 
terprises, the business of insurance is at 
something of a crossroad. It has its prob- 
lems, but the potential of growth is not 
among them. From the standpoint of pre- 
miums written (or what would be called 
“sales” by a manufacturing enterprise) , 
where could you find greater market cer- 
tainty? With increases in population and 
standards of living come more and more 
insurable values, in the form of residences, 
products, distribution and service facilities, 
to say nothing of liberalizations in concepts 
of third party liability and accident and 
sickness benefits. 


FINANCIAL STRENGTH Is VITAL 


At the same time, let it never be forgotten 
that our industry must possess the financial 
strength to cope with unexpected, even at 
times catastrophic, developments. As an 
illustration which will strike home to my 
present audience—and until last December 
16 this was considered to be quite a remote 
contingency whenever it was mentioned in 
underwriting circles—we have only to con- 
template the collision of two loaded planes 
over a heavily congested area and possibly 
falling in a highly volatile concentration, 
such as we have at Bayonne, New Jersey, 
where the consequent loss of life and dam- 
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age to insurable property could really 
reach major catastrophic proportions. Or 
dwell for a moment upon the concentra- 
tions of liability represented by bridges and 
tunnels surrounding some of our major 
cities. 

For example, one has only to recall the 
New York State Thruway Authority, the 
Port of New York Authority, the Tribo- 
rough Bridge Authority, involving as they 
do such structures as the George Washing- 
ton, Bayonne, Goethals, Outerbridge, Tap- 
pan Zee, Hendrick Hudson, Marine Park- 
way, Triborough, Whitestone, Throgs Neck 
and Narrows bridges, and the Holland, 
Lincoln, Brooklyn Battery and Queens Mid- 
town tunnels. This is not to pass over other 
large concentrations of insured values such 
as Idlewild, Newark and La Guardia air- 
ports. Temporarily we will also have the 
New York World’s Fair structures nestled 
between the Whitestone and Throgs Neck 
bridges. In the aggregate these structures 
represent insurance exposures of over $1.5 
billion. In addition to these properties, it 
is expected that the fair will embrace in- 
surable values approximating $500 million 
when it opens in 1964. 

To meet such contingencies on top of the 
average day-to-day round of losses, insur- 
ance companies are entitled to and must 
achieve a reasonable underwriting profit in 
order to build up their reserves. It is around 
this phase of our operations that the chief 
threats to our way of business are posed by 
governmental encroachment and over-regu- 
lation. 


INSURANCE AND THE PuBLIC INTEREST 


Prior to discussing some of these, it may 
be well to review briefly the history and 
performance of our business so that in such 
a perspective we may endeavor to see in- 
surance and its relation to the public in- 
terest. 

It is thought by many authorities that 
insurance in a way was practiced commer- 
cially around the Mediterranean basin al- 
most 1,000 years B.C. At one time the lend- 
ers of money of that era added something 
to the interest charge for their loans upon 
ships and cargoes, accumulating the addi- 
tional charges into a fund which enabled 
them, in effect, to forgive the indebtedness 
when ships or cargo fell prey to a peril of 
the sea, such as piracy, spoilage or destruc- 
tion. Thus, through the Middle and Dark 
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Ages we had devices or schemes of one kind 
or another designed to spread the loss of 
the few over the many. 

One of the most intriguing legends is 
that Marco Polo, during his travels to 
China, observed the nechonte there prac- 
ticing insurance in its most fundamental 
concept. The tale has it that many junks 
would foregather at the headwaters of a 
treacherous stretch of the Yangtze and dis- 
tribute their respective cargoes over the 
several junks before setting forth to run 
the rapids. If they all made it safely with- 
out damage to junk or cargo—no loss. How- 
ever, if one or more junks failed to survive, 
a large proportion of the owner’s goods was 
usually restored to him at the end of the 
journey by those who did survive. 

Whatever the origins and whatever the 
evolutions leading to the business of in- 
surance as we know it today, it represents 
the image of democracy at work. One finds 
all types of companies offering their respec- 
tive wares in a highly competitive market 
to the insuring public at a wide range of 
prices and coverages. Looking at the whole 
spectrum of insurance coverages as written 
by a multiple-line organization such as ours, 
we are confronted in one kind of insurance 
or another with competition from local mu- 
tuals, national mutuals, direct-writing mu- 
tuals and agency mutuals, Lloyd’s, direct- 
writing stock companies and even state in- 
surance funds, in some cases monopolistic. 
At one time immediately before World War 
I the alien companies, notably British and 
German, wrote more property insurance in 
the United States than the domestic com- 
panies. 


THE IMAGE Is MULTI-FACETED 


The insurance image is multi-faceted. It 
is first of all financial strength. Inasmuch 
as this is the New York Chamber of Com- 
merce, perhaps it will do no harm to re- 
mind some of our good friends elsewhere 
that this is by far and away the insurance 
capital of the world—barring none. Here 
in New York State our private domestic in- 
surers hold assets approaching $50 billion. 
The assets of the largest New York life com- 
pany far exceed the combined assets of 
all the principal property and life insurers 
of our neighboring town of Hartford, which 
is the second largest insurance center of 
this country. Indeed, the assets of New 
York's first two life companies exceed the 
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combined assets of all of the principal in- 
surers of New England. 

The image is also that of a large, respon- 
sible and stable employer. In New York 
State, 135,000 of our citizens are engaged as 
employees of insurers; 112,000 of them are 
in New York City and an equal number 
are engaged as independent insurance busi- 
nessmen—agents, brokers and adjusters. 
Thus these citizens of our State constitute 
about 15 per cent of those engaged in the 
business of insurance in the United States, 
a number four times as great as that of our 
neighbor State, Connecticut, and well in 
excess of those employed in all of New Eng- 
land. 

Finally, the insurance image is one of in- 
tegrity, a facet burnished in the strong light 
of public scrutiny. As is appropriate in a 
business vested with a public interest, our 
affairs are conducted in a fish bowl. Our 
day-to-day transactions are subject to con- 
tinuing examination by the supervisory au- 
thorities of the various states. At the Fed- 
eral level today, for the second time in a 
generation, important aspects of our busi- 
ness are being exhaustively reviewed. Here 
in New York our own Legislature, through 
such investigations as those conducted by 
the Armstrong, Merritt and Lockwood com- 
mittees, has contributed importantly to pro- 
viding the means by which the image of in- 
tegrity may be maintained. Most of you 
are aware that the springboard from which 
Charles Evans Hughes soared into nation- 
al prominence was the Armstrong investi- 
gation of the business of life insurance short- 
ly after the turn of this century. 


THE THREAT OF FEDERAL ENCROACHMENT 


We are in a business which some seem 
to think lends itself to socialization, at least 
in theory. Thus we are constantly resisting 
encroachment by the State and Federal 
governments on the one hand, but fostering 
or tolerating it on the other. 


For examples, we need to look no further 
than: 


War Risk Insurance; Social Insurance— 
Present and Prospective; 


Federal Deposit Insurance Corporation; 
Federal Crop Insurance Corporation; 
War Damage (Insurance) Corporation; 


Flood—Small Business Administration— 
Low interest loans to disaster areas; 


INSURANCE COUNSEL JOURNAL 


July, 1961 


Nuclear Radiation and Contamination 
Exposure; 


Federal Housing Administration, Federal 
Public Housing Administration; 


Insurance upon United States capital in- 
vested in foreign lands; 


Recurrent efforts by certain elements in 
Washington to subject the business to 
Federal supervision; 


Voluntary submission to Wages and 
Hours Law; 


Regulation by 51 state insurance depart- 
ments, with the tendency of some to over- 
regulate; 


Regulation by the Securities Exchange 
Commission and other related agencies of 
Federal Government. 


Federal encroachment upon the tradi- 
tional domain of private insurance is a mat- 
ter of considerable concern to all of us. The 
Federal Crop Insurance Corporation, which 
was developed to alleviate sufferings caused 
by a noninsurable imbalance of nature, has 
since been expanded and is now a serious 
threat to the operations of private insur- 
ance companies. 

Federal insurance is justifiable where loss 
to large numbers of people is caused by a 
national calamity—war, a depression such as 
we had in the 1930’s—or where the social 
consciousness of the nation demands that we 
alleviate the sufferings of victims of some 
natural catastrophe such as drought, flood, 
crop failure and the like. 

Such was the justification for the F.D.I.C. 
which came into being in 1934 when it be- 
came clear that the efforts of private insur- 
ance carriers to guarantee bank deposits 
could not cope with a national depression 
which caused wholesale closings of banks. 


War DAMAGE CORPORATION 


The War Damage Corporation, created 
during World War II by Congress to pay 
for property damage caused by acts of war, 
is a type of justifiable Federal insurance— 
if it can be called insurance. We in the in- 
surance business prevailed upon the Con- 
gress to drop the word “insurance” from 
the suggested title of the corporation. There 
can be no actuarial data developed to justi- 
fy the premium charge for damage caused 
by war. But the War Damage Corporation 
served its purpose by setting agreed values 
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in advance of loss and by collecting millions 
of dollars to serve as a working fund in the 
event of wholesale war damage. 


The War Damage Corporation was ad- 
ministered as a subsidiary of the Reconstruc- 
tion Finance Corporation and conducted by 
the private insurance business for an out-of- 
pocket reimbursement fee plus a limited 
participation in the final results, profit or 
loss. There was turned into the Federal 
Treasury at the end of the program some- 
thing in the neighborhood of $278 million 
profit. 


“FLoop INSURANCE” 


The question of the feasibility of flood 
insurance arose after the two disastrous oc- 
currences during 1955. Floods deluged New 
England and the Middle Atlantic States, 
first in August and later in October when 
New England, Connecticut, Pennsylvania, 
New York and New Jersey were seriously 
affected by cloudbursts. Then in Decem- 
ber of the same year northern California 
areas were also afflicted by serious floods. 
A great deal of pressure developed in Wash- 
ington and elsewhere from state administra- 
tions to create a flood insurance program 
patterned somewhat after the War Damage 
Corporation. At the invitation of Congres- 
sional committees, representatives of the in- 
surance business appeared at hearings over 
a period of two years. 


As a result of the record made at these 
hearings, Congress decided against embark- 
ing upon this form of coverage, which by 
the widest stretch of imagination could not 
be put on an actuarial insurance basis. Con- 
sequently, today the Small Business Admin- 
istration functions in any case where a gov- 
ernor of an affected state or the President 
of the United States declares as a disaster 
area a section beset by floods or other ravag- 
es of nature, such as drought. Thus low-in- 
terest loans are made available promptly to 
sufferers and in that manner the relief fol- 
lows a disaster as and where needed. It is 
not necessary, therefore, to try to guess 
through any so-called “insurance” program 
where the next flood or high water occur- 
rence is going to be. 


NUCLEAR ENERGY EXPOSURE 


More recently, when the nuclear reactor 
began to emerge as a peacetime power pro- 
ducer, the question arose as to the ability 
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of private insurance to cover against loss 
resulting from contamination or radiation 
arising out of a nuclear incidertt. The in- 
surance industry syndicated their facilities 
and developed an overall capacity sufficient 
to accommodate a substantial number of nu- 
clear risks. In those cases where insurance 
beyond private capacity is required, the 
Federal Government has a program to pro- 
vide excess coverage up to specified limits. 
Our business intends to do everything with- 
in its power to restrict the Federal Govern- 
ment’s role in this program to the provision 
of indemnity in excess of the capacity of 
private insurers. 

We have other governmental insurance 
operations within the Federal Housing Ad- 
ministration, such as types of insurance 
guaranteeing the Government’s investments 
or certain types of private investment in resi- 
dential and habitational property construct- 
ed under certain conditions. There is also 
a form of insurance with which many of 
you are acquainted that insures the invest- 
ment of private capital in foreign lands un- 
der certain conditions against expropria- 
tion and events such as have happened re- 
cently just to the south of us in Cuba. 

In practically all of those cases the facili- 
ties and the know-how of private business— 
the insurance business—have been invited 
to participate in the preparation of the pro- 
gram. Our aid has usually been enlisted 
and we have had a part in the deliberations. 
The pattern has not always come out as con- 
ceived by us, but that, I think, would be a 
little bit too much to expect. 

As a business which for 80 years prior to 
1944 had not been considered to have been 
engaged in inter-state commerce, we volun- 
tarily submitted about 25 years ago to cer- 
tain Federal laws, such as the Wages and 
Hours Law, rather than test on the wages 
and hours issue our position as to whether 
insurance was commerce. However, during 
1944 the traditional concept was upset by 
the United States Supreme Court, so that 
our voluntary submissions to certain Feder- 
al laws merely deferred for a few years the 
change in our legal commerce status. To- 
day we are operating under 51 state regula- 
tory agencies. Those of us who have our 
shares listed on the several stock exchanges 
of this country, or who are contemplating 
capital changes, are also subject to the S.E. 
C. and other Federal Government regula- 
tory agencies in much the same manner as 
any other business. 
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This occasion does not permit an analysis 
of each of the phases or of the merits or the 
need of governmental interest in our busi- 
ness. At this point may it suffice to say that 
while there is a legitimate area of Federal 
or State concern, there is also a large area 
of the public insurance requirements which 
should remain the primary responsibility of 
private insurance. 


INTERNAL PROBLEMS 


The problems that confront our business 
internally in the form of competitive fea- 
tures to my mind are probably more serious 
than the external problems that I have just 
outlined. We have, in common with most 
other businesses, the problem of controlling 
the cost of distribution of our product. We 
have the competitive threat from many oth- 
er types of insurers that I have mentioned 
to you earlier. Probably at the moment one 
of our most serious problems is the latitude 
and the liberal construction of the negli- 
gence phase of our business by the courts 
and by the juries and the awards that are 
being handed down under our third party 
coverages, which include Automobile Lia- 
bility, General Liability and some other im- 
portant coverages. 

We do suffer, in my humble opinion, 
from an inadequate public relations pro- 
gram and that, too, is an internal defect; 
one which is within our control to remedy. 

And last but not least is the question of 
obtaining rates adequate under a system of 
regulation which will enable us to collect 
from the public something more in the form 
of insurance premiums than we pay back in 
the form of overhead and losses. 


ECONOMIC AND COMMUNITY ACTIVITIES 


The business of insurance—getting back 
to the image—is generally conducted by peo- 
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ple dedicated to serve the public interest. 
This finds expression not only in the per- 
formance of their duties but also in the dis- 
charge of their responsibilities, corporate 
and community. I think that, by and large, 
from coast to coast, all types of insurance 
companies, insurance agents and insurance 
brokers are good citizens, corporate or oth- 
erwise, carrying something more than their 
fair share of the load in community affairs. 


Speaking for just a moment to our own 
situation, the image as I see it, our business 
need not necessarily be one of “‘do-gooders.” 
We fight as an industry and as an organiza- 
tion for our rights as vigorous exponents of 
good government and as often as not we 
find ourselves on the unpopular side of pub- 
lic issues. 


The investment or financial end of our 
business is seldom publicized or featured by 
the insurance business, but is contributing 
its share in a major sense to the well-being 
of the American economy in practically all 
respects. As an industry, insurance keeps 
the blood stream of the economy nourished 
through the prudent employment of funds 
invested in bonds, equities, mortgages and 
other forms of securities. 


In my opening remarks I conjectured that 
the insurance industry might find itself 25 
years from now in one of two diametrically 
opposed situations. Lest I leave you with 
any misapprehension as to how I feel, per- 
mit me this concluding observation (and 
if I am wrong and still around a quarter of 
a century hence, I shall then crave the in- 
dulgence due to old age): it is my belief 
that management will rise to the occasion, 
that present and future problems will be 
recognized and surmounted, and that the 
ancient and honorable business of insur- 
ance will remain a bulwark of the competi- 
tive enterprise system. 


——EE 
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Ancillary Rights of the Insured Against His 
Liability Insurer* 
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Cambridge, Massachusetts 


HE primary right of the insured against 

his liability insurer is the right to re- 
imbursement of loss falling within the cov- 
erage defined in the policy. The scope of 
that right is ordinarily determined by con- 
struction of the clauses defining the Bodily 
Injury Liability and Property Damage Li- 
ability Coverages.1 The present article is 
concerned with ancillary rights, arising in 
part from these and other policy provisions 
and in part from the relationship created 
by liability insurance. These rights of the 
insured are, from the opposite point of view, 
duties of the insurer—duties concerned prin- 
cipally with settlement of the tort claim or 
defense against it. This article is also con- 
cerned with preservation of the insured’s 
rights in the face of a defense of non-co-op- 
eration and with preservation of the insur- 
er’s defenses in the face of conflicts of inter- 
est affecting the conduct of its representa- 
tives, including the attorney appointed to 
defend in the name of the insured. The 
company’s duties regarding settlement are 
considered first, since the legal doctrines in 
this area are rather fully developed and 
will serve by analogy to support suggestions 
concerning unsettled problems in other 
areas. 


I. THe INsureErR’s Duty REGARDING 
SETTLEMENT 


A. The Standard Policy Provision and the 
Conflict of Interest 


The current standard provision of the au- 
tomobile policy concerning defense and 
settlement declares that the company shall 


*Reprinted with permission from the VANDERBILT 
Law Review, Vol. 13, No. 4. 

This article is adapted from a lecture prepared 
for the Institute on Automobile Liability Insurance 
at the Law School, Vanderbilt University, on Oc- 
tober 16, 1959. The writer gratefully acknowledges 
the valuable research assistance of Stanley Belkin, 
LL.B. Harvard Law School, 1960, and Norton Hall, 
Class of 1962, Harvard Law School. 

1$ee Appleman, Overlapping Coverages in Liabili- 
ty Contracts, 13 VaNp. L. Rev. 897 (1960); Plum- 
mer, Automobile Policy Exclusions, Id. at 945. 
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defend but “may make such investigation, 
negotiation and settlement of any claim or 
suit as it deems expedient.”* Though as an 
original question such a clause might have 
been construed as giving the company a priv- 
ilege but not a duty concerning settlement 
of the tort claim against the insured, it is 
now clear that under this and similar clauses 
the company has a duty to the insured re- 
garding settlement. The supporting ra- 
tionale most commonly urged is that this 


2Standard Provisions for Automobile Combination 
Policies, Basic Automobile Liability and Physical 
Damage Form, Insuring Agreements, para. II (2d 
rev. 1955). A similar clause appears in other stand- 
ard policy forms; e.g., Standard Provisions for Auto- 
mobile Combination Policies, Family Automobile 
Form, Part I—Liability (lst rev. 1958). The stand- 
ard provisions for automobile policies are prepared 
by collaboration among voluntary associations of in- 
surers—the National Bureau of Casualty Underwrit- 
ers, the Mutual Insurance Rating Bureau, and the 
National Automobile Underwriters Association. See 
Faude, The 1955 Revision of the Standard Automo- 
bile Policy Coverage: Insuring Agreements and Ex- 
clusions, in 1955 ABA SEcTION OF INSURANCE LAW 
Proceepincs 48, reprinted 1955 Ins. L.J. 647. Even 
insurance companies that are not members of one 
of these associations use most of the standard pro- 
visions in their policy forms. 
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duty arises out of the relationship created 
by the liability insurance contract, rather 
than being derived from any particular con- 
tractual provision. The most significant as- 
pect of this relationship is the company’s 
power of control over settlements that affect 
not only its own interests but also the inter- 
ests of the insured. If, for example, the poli- 
cy limit per person is $10,000, and the claim- 
ant, having sued for $50,000, offers to settle 
for $10,000, the insured’s interests are best 
served by settlement except in unusual situ- 
ations in which a settlement might adverse- 
ly affect other interests of the insured. On 
the other hand, were there no potential lia- 
bility for noncompliance with a legal duty 
to settle, usually the company’s interests 
would be best served by refusal to settle 
since, in the gamble of litigation, it might 
win a verdict and in any event could lose 
nothing more than the proposed settlement 
figure and the cost of unsuccessful defense. 


B. Tort or Contract? 


The company’s duty to settle is usually 
referred to as a duty sounding in tort rath- 
er than contract,’ though the distinction is 
rarely essential to a decision. There are a 
few situations in which the classification is 
critical, however. For example, the charac- 
terzation of the cause of action as one 
sounding in contract may result in the ap- 
plication of a longer period of limitation. A 
recent California case, taking the position 
that the cause of action sounds in both con- 
tract and tort, allows the plaintiff to elect 
the contract theory to take advantage of the 
longer limitation period.‘ 


C. The Standard of Conduct 


The standard used in judging whether 
the company has complied with its duty re- 
garding settlement involves two major is- 
sues. First, is the basis of liability bad faith 
or is it negligence? A number of cases have 
held that only good faith toward the in- 
sured is required,’ and at the opposite ex- 


3See, e.g., Tennessee Farmers Mut. Ins. Co. v. Ham- 
mond, 200 Tenn. 106, 290 S.W.2d 860 (1956) ; South- 
ern Fire & Cas. Co. v. Norris, 35 Tenn. App. 657, 
250 S.W.2d 785 (E.S. 1952). 

4Comunale v. Traders & Gen. Ins. Co., 50 Cal. 
2d 654, 328 P.2d 198 (1958). 

5E.g., Georgia Cas. Co. v. Mann, 242 Ky. 447, 46 
S.W.2d 777 (1932); City of Wakefield v. Globe In- 
dem. Co., 246 Mich. 645, 225 N.W. 643 (1929) ; Radio 
Taxi Serv., Inc. v. Lincoln Mut. Ins. Co., 31 N.J. 
229, 157 A.2d 319 (1960) (4-2 decision) ; Best Bldg. 
Co. v. Employers’ Liab. Assur. Corp., 247 N.Y. 451, 
160 N.E. 911 (1928); Berk v. Milwaukee Auto. Ins. 
Co., 245 Wis. 597, 15 N.W.2d 834 (1944). 
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treme a few have held that both good faith 
and ordinary care are required. In the 
middle ground fall the more numerous 
cases recognizing at least a duty of good 
faith and either expressly or silently leaving 
unresolved the question whether there is 
also a requirement of ordinary care with re- 
spect to settlement. Though efforts have 
been made to sustain the proposition that 
one or the other of these two rules is the 
majority rule, the jurisdictions falling in 
the middle group where no decisive choice 
has been made are so numerous that it is 
somewhat misleading to speak of a majority 
rule on the point. 

In most of the Tennessee cases, the in- 
sured’s attorney asserting liability on the 
theory that the company failed to exercise 
good faith has not asserted a duty of ordin- 
ary care even as a supplemental ground of 
claim. Tactical considerations often sup- 
port this course of action. Usually the same 
evidence would be relied upon to support 
the inference of bad faith and the inference 
of negligence. If the jury were given the 
three-fold choice of finding (1) no fault, or 
(2) negligence only, or (3) bad faith, the 
hopes for obtaining a finding of bad faith 
would be somewhat reduced because of the 
tendency of juries toward compromise—a 
tendency that would favor the intermediate 
finding of the lesser degree of fault, negli- 
gence. It is usually a reasonable tactical de- 
cision to take the risk that a jury that might 
have found negligence if given a threefold 
choice will not find bad faith when given a 
twofold choice, in preference to the risk 
that a jury that might have found bad faith 
if given a twofold choice will find only neg- 
ligence when given a threefold choice and 
that the supreme court will then decline 
to impose liability for negligence. But the 
argument that negligence without bad faith 
will support liability in excess of policy lim- 
its for failure to settle is not foreclosed by 
the Tennessee cases. 


In Aycock Hosiery Mills v. Maryland Cas- 
ualty Co.,7 an employer claimed that his 
workmen’s compensation insurer mishan- 
dled the defense and wrongfully refused to 
settle, with the result that a judgment of 
damages at common law was rendered 
against the employer on the theory of re- 
sponsibility for injuries sustained by a mi- 

6E.g., Douglas v. United States Fid. & Guar. Co., 
81 N.H. 371, 127 Atl. 708 (1924) ; Dumas v. Hartford 
Acc. & Indem. Co., 94 N.H. 484, 56 A.2d 57 (1947) ; 
G. A. Stowers Furniture Co. v. American Indem. Co., 
15 $.W.2d 544 (Tex. Comm'n App. 1929). 

7157 Tenn. 559, 11 S.W.2d 889 (1928) . 








July, 1961 


nor employed illegally without a certificate. 
In sustaining liability of the insurance com- 
pany, the court remarked that “the contract 
of insurance created a relation out of which 
grew the duty of the casualty company to 
exercise, not only good faith, but ordinary 
care.”* It is not clear, however, whether 
the court intended the negligence theory to 
apply to the refusal to settle as well as the 
manner of defense. Moreover, even if so 
construed, this passage was arguably dic- 
tum, and if not dictum was at best only one 
of several grounds of decision, since the 
court found bad faith and negligence with 
respect to the defense. 

In Southern Fire & Casualty Co. v. Nor- 
ris,° a judgment of liability of the company 
upon a jury finding of bad faith was af- 
firmed, and in the appellate opinion the fol- 
lowing passage appeared: “In view of the 
charge requiring a showing of bad faith in 
failing to settle within the policy limit there 
is no occasion to consider whether the neg- 
ligence rule should have been applied to 
that aspect of the case.’’!° 

More recently the Supreme Court of Ten- 
nessee has said, ‘““We think our cases, and 
the authorities generally, support the com- 
plainant’s [insurer’s] contention that there 
is no liability upon an insurer for judg- 
ments in excess of the policy limits except 
in case of bad faith.”!! The holding of the 
supreme court, however, was an affirmance 
of the lower court’s dismissal of declara- 
tory proceedings filed by the insurer, on the 
ground that the insurer should not be per- 
mitted to force the defendant insured into 
a forum of its choosing and compel him to 
litigate his tort claim, involving a fact issue 
of good faith, in the chancery court. Since 
this reasoning is equally applicable to a 
claim based on negligence, the passage 
quoted above appears to be dictum. 

Thus, in Tennessee, as in many other 
states, the question whether negligence can 
be a ground of liability in excess of policy 
limits has not been squarely decided, but in 
this state a decision against liability for 
negligence seems likely. This point is sig- 
nificant since circumstances may arise in 
which it will appear unlikely that a jury 
will make the nominally harsh finding of 
bad faith, yet likely that they will find neg- 
ligence. For example, if the conduct on 
which the case against the company must be 


87d. at 568, 11 S.W.2d at 892. 

935 Tenn. App. 657, 250 S.W.2d 785 (E.S. 1952) . 

10Jd. at 675, 250 S.W.2d at 793. 

11Tennessee Farmers Mut. Ins. Co. v. Hammond, 
200 Tenn. 106, 112, 290 S.W.2d 860, 862 (1956) . 
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made is exclusively the conduct of a lawyer 
who is known and respected in the com- 
munity, clearly a jury will be more hesitant 
to find bad faith than to find negligence. 
The second major issue involved in the 
standard by which the company’s conduct 
regarding settlement is tested concerns the 
relative degree of consideration the com- 
pany must give to the insured’s interests in 
comparison with its own, where they come 
into conflict. Where this issue has been 
squarely faced and carefully considered, al- 
most uniformly it has been resolved in a 
rule that the company must give the in- 
sured’s interests equal weight to its own, or 
as it is often expressed, it must give his in- 
terests “at least equal weight”. This formu- 
lation is somewhat confusing, since at the 
point of decision whether to settle or de- 
cline settlement it may seem that one in- 
terest or the other is being sacrificed. The 
rule is more readily understood, especially 
as part of a jury charge, if expressed in an- 
other form. ‘The combination of the re- 
quirements of good faith and equal consid- 
eration may be expressed in the following 
simple proposition, which could appropri- 
ately be used as an instruction to the jury: 


With respect to the decision whether to 
settle or try the case, the insurance com- 
pany must in good faith view the situa- 
tion as it would if there were no policy 
limit applicable to the claim.'* 


Though this formulation has not been spe- 
cifically approved in appellate opinions, it 
seems well supported in principle by opin- 
ions stating the duty as one of good faith 
and “equal consideration” to the interests 
of the insured. The concept of equality re- 
ferred to is like the concept of equality of 
men before the courts. It refers to impartial- 
ity—in this instance, impartiality in the 
weighing of the two competing interests. 
The easiest way to conceive of the exercise 
of such impartiality is to concieve of the two 
competing interests as being held by a sin- 
gle person, who thus would have no induce- 
ment to sacrifice one over the other except 
on the basis of their relative merit. 

The special meaning ascribed to “bad 
faith” in this context, however, sharply lim- 
its the practical significance of the facts 
(1) that it may be permissible for the com- 
pany to give its own interests equal weight 


12For a more detailed statement of the arguments 
supporting this formulation, see Keeton, Liability 
Insurance and Responsibility for Settlement, 67 
Harv. L. Rev. 1136, 1142-48 (1954). Also see Annot., 
40 A.L.R.2d 168, 181-83, 186-90 (1955) . 
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in reaching a decision concerning a settle- 
ment proposal and (2) that juries are less 
likely to reach severe judgments against re- 
spected local attorneys than against less well- 
known adjusters. The bad faith referred to is 
not synonymous with dishonesty. This point 
is illustrated in the recent case of Tennessee 
Farmers Mutual Ins. Co. v. Hammond.* 
The trial judge, in passing on the motion 
for a new trial, remarked that it was clear 
that the attorney employed by the company 
to represent the insured in the tort claim 
had not been guilty of dishonesty."* The 
appellate court nevertheless affirmed a 
judgment for the insured on the theory that 
the conduct of the company’s representa- 
tives, including the attorney, amounted to 
“bad faith” such as to support liability in 
excess of policy limits. In short, in many 
jurisdictions at least, bad faith can be estab- 
lished by proof that the defendant engaged 
in a course of conduct involving a deliberate 
preference of the company’s interests over 
the insured’s irrespective of whether the 
company’s representatives honestly believed 
that such a course of conduct was within 
their legal rights. 


D. Settlement Demands 


Some aspects of the duty to settle, though 
not fully developed in case law, appear to 
be readily determinable in principle. One 
of these concerns a settlement demand that 
exceeds the policy limit. The duty to settle 
can nevertheless be invoked if the insured 
is willing to contribute the difference be- 
tween the policy limit and the total settle- 
ment demand.’ It should be noted that the 
company would be asking for trouble, how- 
ever, if it suggested such a contribution 
without making it clear that the company 
stood ready to contribute its entire policy 
limit. Such a proposal would clearly sup- 
port the inference that the company was 
preferring its own interests over those of 
the insured by declining to offer its policy 
limit though the settlement proposal in ex- 
cess of the policy limit was a reasonable one. 


It is also clear that a demand by the in- 
sured that the company settle is not a pre- 
requisite of liability in excess of policy lim- 
its; nor is the making of an offer by the 


13306 S.W.2d 13 (Tenn. App. W.S. 1957) . Another 
phase of this litigation is referred to in note 11 
supra. 

14]d. at 17. 

15See, e.g., Boling v. New Amsterdam Cas. Co., 
173 Okla. 160, 46 P.2d 916 (1935). Cf. Peerless Ins. 
Co. v. Inland Mut. Ins. Co., 251 F.2d 696 (4th Cir. 
1958) . 
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claimant a prerequisite.‘* But without the 
claimant’s offer and the insured’s demand, 
the insured might sometimes find himself 
unable to prove an opportunity to settle 
and bad faith or negligent refusal to make 
it; in any case, the insured’s problems of 
proof are greatly reduced if the claimant 
has made an offer of settlement and the in- 
sured has advised the insurer of his con- 
tention that the offer should be accepted. 


E. Multiple Insurers and Claimants 


Another proposition that seems clear in 
principle is that the duty of settlement re- 
mains in effect, though its application be- 
comes considerably more complex, in situ- 
ations involving several insurance compan- 
ies (because of reinsurance or other insur- 
ance) or several claimants. Whether “oth- 
er” insurance is proratable or instead is ex- 
cess coverage, it would seem that each in- 
surer has a duty to the insured. As a matter 
of factual proof, it might be somewhat more 
difficult than in single-insurer cases for the 
insured to fix responsibility, but this po- 
tential difficulty is reduced by the fact that 
three-party law suits have a way of resolv- 
ing themselves into fights over whether on- 
ly one of the defendants should be required 
to pay, and if so which one, rather than 
whether plaintiff should win or lose. 

It would seem also that each insurer has 
a duty to the other insurer in the case of 
proratable coverage, and that in the case 
of excess coverage the primary insurer is 
responsible to the excess insurer for improp- 
er failure to settle, the position of the latter 
being analogous to that of the insured where 
only one insurer is involved.‘7 

16For its bearing on both points, see Fidelity & 
Cas. Co. v. Robb, 267 F.2d 473 (5th Cir. 1959). The 
jury found for the insurer in relation to a theory 
that it acted unreasonably in declining claimant’s 
settlement offer before trial, but against the insurer 
on a second theory that it acted unreasonably, after 
the tort case had developed unfavorably at trial, in 
failing to accept the original offer if it remained 
open or to initiate new discussions and bring about 
settlement if it did not remain open. Though re- 
versing because of error in the charge, the appellate 
court were “of the view that the district judge did 
not err in instructing the jury that they could con- 
sider whether the insurer was negligent either or 
both in rejecting the firm offer and in not there- 
after undertaking to make a settlement... .” Id. 
at 476. 

17On the last point, see Hawkeye-Security Ins. Co. 
v. Indemnity Ins. Co., 260 F.2d 361 (10th Cir. 1958) . 
The right of the excess carrier might be supported 
either on the theory that it is subrogated to the right 
of the insured against the primary carrier or on the 
theory that the relationship between primary and 
excess carriers gives rise to an independent duty of 
the former to the latter. 
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With respect to the duty of each company 
to the insured, reinsurance might be dis- 
tinguished from “other” insurance. In 
“other” insurance situations each insurer 
plainly has a direct relation with the in- 
sured, and therefore a duty to him. In re- 
insurance situations, however, where the 
primary carrier has made an independent 
contract with the reinsurer, the latter bears 
no direct relation to the primary carrier’s 
insured, and probably would not be liable 
to him, The primary carrier would not es- 
cape responsibility to its insured by yielding 
to the judgment of the reinsurer concern- 
ing settlement, however, and where the pri- 
mary carrier incurred liability in excess of 
policy limits by failing to settle, the rein- 
surer might be liable for reimbursement of 
the primary carrier, depending on the pro- 
visions of the reinsurance contract.'* 

The analogy to the case of the single in- 
surer and single claimant holds also for 
cases involving multiple claimants as well 
as multiple insurers. Suppose that one poli- 
cy provides $10,000 of primary coverage, a 
second provides $10,000 of excess coverage, 
and the total claims of three claimants 
could be settled without exceeding the 
combined policy limits, either for any single 
claim or for the total for all these claims. 
These added factual complexities do not 
affect the basic principle, though they in- 
crease the difficulties of proof that miscon- 
duct of one or both insurers blocked a po- 
tential settlement within policy limits. 

Situations involving multiple claimants 
and limited coverage present problems of 
preferential settlement also. For example, 
if the coverage limit per accident is $10,000 
and there are half a dozen claimants whose 
total claims far exceed $10,000, what hap- 
pens to the insurance proceeds? From the 
point of view of the insurance company, 
there is danger of paying the full $10,000 
and then being confronted with a claim 
that part of the payment was misapplied. 
From the point of view of the claimant, 
there is danger the $10,000 will be paid out 
to other claimants and he will get nothing. 
This problem has been considered in de- 
tail elsewhere,’® and is discussed in sum- 
mary fashion here, primarily to urge that 
the problem deserves the creative attention 
of courts and counsel. As the cases have de- 
veloped, the insurance companies have been 
successful in avoiding liability beyond the 


isSee Peerless Ins. Co. v. Inland Mut. Ins. Co., 251 
F.2d 696 (4th Cir. 1958). 

19Keeton, Preferential Settlement of Liability-In- 
surance Claims, 70 Harv. L. Rev. 27 (1956) . 
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policy limit in the absence of bad faith or 
negligence toward the insured, rather than 
the claimant—bad faith, for example, in 
failing to settle when there was a total set- 
tlement offer within the policy limit. One 
of the several techniques of company pro- 
tection that has produced desirable collat- 
eral effects is interpleader. There have been 
technical difficulties with interpleader, but 
the trend has been toward freely allowing 
this procedure as a reasonable means of ju- 
dicial allocation of the policy proceeds, in 
preference to leaving the allocation to out- 
of-court methods. On the other hand, to 
date no claimant in any reported case has 
ever succeeded in requiring that an alloca- 
tion be made when the company was not 
willing for it to be made. In some cases 
wherein a claimant sought allocation, the 
company, not yet having paid out the policy 
proceeds, responded with interpleader. In 
others the claimant’s attempt occurred after 
the company had settled several of the 
claims and had exhausted the policy limit 
in settling. In such situations, the company 
has not been held liable beyond the policy 
limit. 

Claimants should have protection against 
preferential settlements. If no kind of 
remedy is provided in the courts, fair alloca- 
tion of limited policy proceeds is left to 
chance or worse, One possible result is the 
disposition of policy proceeds on a first 
come, first served basis—the one who can 
rush through and get his tort judgment 
first, and file his garnishment proceeding, 
gets as much as is needed (up to the policy 
limit per person) to satisfy his judgment, 
and other claimants are left to fight over 
the remains. Another possibility is that the 
insurance company will be able to say to 
each claimant, “Cooperate with us, and get 
your settlement demand down, or else we 
will settle with others and you will get 
nothing.” This bargaining weapon should 
not be placed in the hands of the insurance 
company. A solution to this problem lies 
within the inherent power of those courts 
exercising equitable jurisdiction. It ought 
to be possible for a claimant (or for that 
matter, an insurer or an insured) to get ju- 
dicial protection against preferential settle- 
ment upon showing that there are several 
claims, that the potential claims are far in 
excess of the policy limit, that the insured 
himself is not financially responsible, at 
least to the extent of these claims, and that 
there is a limited fund of insurance avail- 
able for the satisfaction of all these claims. 
The fair method of disposition is an allca- 








Page 400 


tion of the policy limits among claimants— 
a proration according to the value of their 
claims. This should not be done in a way 
that prevents settlement; full litigation of 
all such claims would be disadvantageous to 
the parties and unduly burdensome upon 
courts. But a court could enter an order al- 
locating the policy coverage tentatively to 
the several claims. That is, if there were 
six claims, the judge would make not a dol- 
lar valuation but a relative valuation of 
the six claims in this equitable hearing and 
would allocate the policy limit of $10,000 
among those six claims, then leaving it to 
the parties to negotiate on each claim sep- 
arately and to settle if possible within the 
policy limit allocated to it. Of course this 
proposal is debatable, but is_ surely 
within the power of the courts of equit- 
ty, without departing from _ precedent, 
to grant such relief in this new kind 
of case that has only arisen with the de- 
velopment of liability insurance. It may be 
hoped that some attorney will seek such re- 
lief at an early stage in his case, since it is 
more likely that a court would then find it 
equitable to grant it. If relief is not sought 
until after one or more settlements have al- 
ready been made by the company and the 
proceeds have been paid out, the chances 
of establishing this principle are minimal, 
because it then involves imposing liability 
on the company in excess of the policy lim- 
1t. 


F. Has the Insured a Duty of Mitigation? 


There have been suggestions from time to 
time that the defendant company, in a suit 
for excess liability, might urge in defense 
that the insured has violated a duty to mit- 
igate damages, that is, a duty to settle at a 
reasonable figure rather than allowing the 
case to go to a judgment in excess of policy 
limits, One of the clearest judicial intima- 
tions that such a defense would be sustained 
appears in Southern Fire & Cas. Co, v. Nor- 
ris.2° A grave doctrinal difficulty with this 
notion is that it implies a transfer of con- 
trol over the settlement decision from the 
company to the insured. It is inconceivable 
that courts would subject the insured to a 
duty to mitigate damages by settling unless 
they would also hold the company bound 
by a reasonable settlement made by the in- 
sured after the company’s wrongful refusal 
to settle; that is, the insured would be able 
to recover from the company the amount 


2035 Tenn. App. 657, 250 S.W.2d 785 (E.S. 1952) . 
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he paid in settlement. It seems most im- 
probable that the mitigation theory sug- 
gested in the Norris case will be accepted 
upon mature consideration. The issue was 
not squarely presented in that case because 
it was not proved that the insured’s finan- 
cial condition was adequate for him to ef- 
fect the settlement; obviously, even if a duty 
of mitigation were recognized, no breach 
would be demonstrated in the absence of 
proof that the insured was financially able 
to make the settlement which it is claimed 
he should have made. Not only would a de- 
cision finding a duty to mitigate seem un- 
wise, however; it would also seem unwise 
from the long-range point of view for in- 
surance companies to urge such a duty. For 
the benefit of potential victory in a few 
cases, they would be sacrificing to a con- 
siderable degree the measure of control 
they now have over settlement negotiations 
and decisions. In the long run, the detri- 
ment to the companies from that loss of 
control would outweigh the benefit of an 
occasional victory on the theory that the in- 
sured failed to act in mitigation. 


II. THe INsurRED’s DuTy OF COOPERATION 


A. The Source of the Duty 


Standard automobile policies contain, 
among the “conditions,” this provision: 


The insured shall co-operate with the 
company and, upon the company’s re- 
quest, shall attend hearings and trials and 
shall assist in effecting settlements, se- 
curing and giving evidence, obtaining the 
attendance of witnesses and in the con- 
duct of suits.*? 


The list, in the latter part of this clause, of 
things that the insured shall do upon the 
company’s request is not all-inclusive; that 
is, the more general phrase stating that the 
insured shall co-operate with the company 
is not limited by the succeeding list of spe- 
cific items. Canons of construction con- 
cerning the resolution of ambiguities 


21The “assistance and co-operation” clause, of 
which the first sentence is quoted above, concludes 
with a second sentence as follows: “The insured shall 
not, except at his own cost, voluntarily make any 
payment, assume any obligation or incur any ex- 
pense other than for such immediate medical and 
surgical relief to others as shall be imperative at the 
time of accident.” Standard Provisions for Automo- 
bile Combination Policies, Basic Automobile Lia- 
bility and Physical Damage Form, Conditions, para. 
18 (2d rev. 1955). 
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against the company and the limitation of 
the general by the particular are not likely 
to be applied to this duty of co-operation, 
since it is a duty that would surely be in- 
ferred by the courts from the relationship 
between the company and the insured even 
if the insurance contract were silent on 
the matter. In this respect it is analogous 
to the insurer’s duty of good faith in rela- 
tion to settlement, as to which, it is general- 
ly argued, the insurance contract is silent. 


B. Attendance at Trial 


American Fire & Casualty Co. v, Vliet?? 
involved a dispute over the meaning of the 
provision in the assistance and co-opera- 
tion clause stating that the insured shall, 
upon the company’s request, attend hear- 
ing and trials. After Vliet had recovered 
a judgment against the Battles, who were 
the insureds under the policy in question, 
he proceeded in garnishment against the 
company. The company defended on the 
ground that the Battles had failed to at- 
tend the garnishment trial and to give the 
garnishee other assistance contemplated by 
the insurance contract. At the time of the 
garnishment trial in Miami, the Battles 
were living 750 miles away. Mr. Battle had 
become insane. Mrs. Battle rendered “every 
assistance possible’’ up to the time she left 
Miami, and offered to return for the trial, 
but only if the garnishee would pay her ex- 
penses. In allowing a verdict and judg- 
ment for Vliet against the company, the 
Florida court stated that while courts have 
uniformly construed the assistance and co- 
operation clause to mean that the assured 
must attend trial without pay for loss of 
time, he is not required to attend at his own 
expense.** On the proposition that the in- 
sured need not incur out-of-pocket ex- 
penses, there is not likely to be any dissent. 
A “supplementary payments” clause in 
standard policy forms states: that the com- 
pany shall “reimburse the insured for all 
reasonable expenses, other than loss of 
earnings, incurred at the company’s re- 
quest.”*+ Even the supposition in Vliet that 
the insured can be required to attend trial 
without compensation for his lost wages 
may be challenged, at least in extreme cases 

22148 Fla. 568, 4 So.2d 862 (1941). 

2d. at 571, 4 So.2d at 863. Cf. Beam v. State 
Farm Mut. Auto. Ins. Co., 269 F.2d 151 (6th Cir. 
1959). 

24§jandard Provisions for Automobile Combina- 
tion Policies, Basic Automobile Liability and Physi- 


cal Damage Form, Insuring Agreements, para. II 
(b) (4) (2d rev. 1955). 
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of severe impact upon the insured’s income 
or job status. The duty to attend trial upon 
request probably applies only if the request 
is reasonable, and the statement in the sup- 
plementary payments clause that the com- 
pany shall reimburse expenses other than 
loss of earnings surely would not be con- 
strued as an agreement by the insured to 
bear the loss of wages incident to attendance 
at trial under circumstances such that it 
was not reasonable for the company to re- 
quest it of him.*® An obligation to incur 
such a loss seems inconsistent with the con- 
cept of insurance as a protection to the in- 
sured from financial risks, rather than a 
source of additional financial burdens. It 
is not to be expected that such an obliga- 
tion will be imposed when not expressed. 


C. Must the Insurer Prove Prejudice? 


Another ground of decision by the Flori- 
da court in the Vliet case was that the com- 
pany must show substantial prejudice in the 
particular case from the failure to co-oper- 
ate, in order for such failure to constitute a 
defense.** On this point, there has been 
much disagreement. A point of view con- 
trary to that of the Florida court is repre- 
sented by Judge Cardozo’s opinion in Cole- 
man v. New Amsterdam Casualty Co.?" In 
that case, a customer sued an insured cor- 
poration, which operated a drugstore, for 
damages resulting from error in the filling 
of a prescription for a mixture of belladon- 
na and nitro-glycerine. The insurance com- 
pany’s attorney, preparing to defend, sent 
for one Weiss, who had compounded the 
prescription and was also secretary of the 
insured corporation. Weiss stated that 
there had been a mistake, but refused to 
say more unless the insurance company 
would undertake to pay any judgment re- 
covered against him personally as well as 
any judgment recovered against the insured. 
The insurance company disclaimed liabili- 
ty, and judgment for damages followed by 
default. After the insured was adjudged 
bankrupt and execution was returned un- 


25In some current policies there is a provision for 
compensation of the insured’s loss of wages, not to 
exceed $25 per day, incurred at the company’s re- 
quest. Though this provision would serve as a 
maximum limit on the amount of the insurer's lia- 
bility for lost time, as well as clarifying the fact of 
such liability, still in some cases the argument might 
prevail that it would be unreasonable to demand 
that the insured attend trial without reimbursement 
of his loss of income if the loss would be much 
ereater than $25 per day. 

26148 Fla. at 571, 4 So.2d at 863. 

27247 N.Y. 271, 160 N.E. 367 (1928). 
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satisfied, the claimant then brought action 
against the company, and the company de- 
fended on the ground of breach of the as- 
sistance and co-operation clause. Plaintiff 
claimed that the default was immaterial, 
since there was no evidence that co-opera- 
tion would have defeated the claim for 
damages or diminished its extent. Judge 
Cardozo responded: ‘‘Co-operation with the 
insurer is one of the conditions of the poli- 
cy. When the condition was broken, the 
policy was at an end, if the insurer so 
elected.”’*8 


A recent Illinois decision appears to 
adopt an intermediate position between the 
Cardozo view and the requirement of proof 
of prejudice.*® The alleged breach was the 
insured’s false statement to the company 
that he rather than another occupant of the 
car was driving at the time of the accident. 
The statement was corrected about nine 
months later. The court stated in dicta that 
“timely revelation of the truth might render 
an incipient breach immaterial . . .” but 
that an actual showing of prejudice is not 
required.*° Concluding that the revelation 
in this case was not timely, the court found 
a breach of the co-operation clause. This 
breach, however, was held to have been 
waived by the company, since it failed to at- 
tempt a reservation of its rights for a period 
of almost a year and a half, during which 
interval its attorney took the insured’s de- 
position in contemplation of the filing of a 
declaratory judgment action concerning the 
breach, but without notifying the insured of 
such purpose. 


It could be argued that this Illinois de- 
cision, rather than occupying an intermedi- 
ate position as suggested above, is consistent 
with the Cardozo view that co-operation is 
a condition of the policy and that the com- 
pany’s oblgation is at an end if it is broken; 
the reconciliation would be on the ground 
that once breach is established, prejudice 
need not be shown, but that trivial irregu- 
larities do not amount to breach of the duty 
to co-operate. But the tone of the opinion 
seems inconsistent with this explanation 
of the result. 

The Cardozo opinion in Coleman was 
cited with approval by the Supreme Court 
of Tennessee in Pennsylvania Ins. Co. v. 
Horner.** That case, however, involved a 


28/d. at 277, 160 N.E. at 369. 

29Allstate Ins. Co. v. Keller, 17 Ill. App. 2d 44, 
149 N.E.2d 482 (1958) . 

307d. at 50, 149 N.E.2d at 485. 

31198 Tenn. 445, 281 S.W.2d 44 (1955). But ef. 
Central Nat'l Ins. Co. v. Horne, 326 S.W.2d 141 
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statement by the insured admitting fault 
and accepting responsibility for damages to 
the other vehicle, signed apparently because 
the insured was worried about hit-and-run 
charges. It might be argued that this con- 
duct was such clear proof of prejudice that 
the opinion does not have weight as a con- 
sidered choice among the competing views 
on the necessity for proof of prejudice. 


D. The Fact Issue Concerning Breach 


Aside from a few specific rules such as 
that under which the insured need not pay 
the costs of transportation to attend trial, 
the question whether particular conduct on 
the part of the insured amounts to non-co- 
operation is a fact question. Directly rele- 
vant to litigation over the assistance and co- 
operation clause is the general trend of in- 
creasing reluctance of courts to rule that 
reasonable jurors could not differ concern- 
ing a particular fact issue on the evidence 
before them. 

The point is illustrated in Lumbermens 
Mutual Casualty Co. v. Chapman,*? a recent 
case before the Court of Appeals for the 
Fourth Circuit. The act of non-co-opera- 
tion charged by the company was collusion 
between the insured, Foster, and the claim- 
ant, who was his sister-in-law. On the even- 
ing before the trial, Foster, at the request of 
the claimant’s attorney extended through 
the claimant, went to the office of the claim- 
ant’s attorney, for an interview. The attor- 
ney stated that his purpose was to get infor- 
mation to prepare his case properly, and he 
assured Foster that in the event of a verdict 
beyond the coverage the claimant would re- 
lease Foster of any responsibility for the ex- 
cess. The company’s attorney did not know 
of this meeting. Previous to such meeting, 
the settlement figure demanded by the 
claimant was $15,000; at the start of trial, 
the claimant’s attorney raised his settlement 


32269 F.2d 478 (4th Cir. 1959). 





(Tenn. App. M.S. 1959), dismissing an insurer's 
suit against its insured for recovery of the amount 
paid under collision coverage. The insurer’s theory 
was that the insured had committed an actionable 
breach of policy obligations by failing to co-operate 
in the prosecution of a subrogation claim against a 
third party. The court held the Assistance and Co- 
operation Clause inapplicable, and as an alternate 
reason for dismissal stated that even if the clause 
applied to the subrogation suit, the insurer could 
not recover without proof that it was damaged by 
the insured’s conduct. Of course Horne is easil\ 
reconciled with Coleman and Horner on the facts, 
though the Horne opinion arguably points toward 
a requirement of proof of prejudice. 
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demand to $20,000 and gave notice to the 
company that he would also look to the 
company for any amount of the verdict be- 
yond $20,000. The claimant’s attorney 
called Foster as a witness during the presen- 
tation of claimant’s case. In answering a 
question, Foster expressed the opinion that 
he was legally responsible for the accident. 
In his opening statement the claimant’s at- 
torney had described the occurrence just as 
Foster outlined it in his testimony, and the 
claimant’s account closely paralleled Fos- 
ter’s. Trial resulted in a verdict for $7,500, 
which was within policy limits, and there- 
after the claimant commenced this action 
against the company. The court of appeals 
sustained a jury verdict for the claimant on 
this evidence. The court noted that the con- 
duct of the claimant’s counsel in arranging 
an interview with the insured after he was 
represented by counsel appointed by the 
company was a violation of the canons of 
ethics, but observed that the misconduct of 
the claimant’s attorney was not chargeable 
to the insured. The court considered that 
ordinary candor demanded of the insured 
that he inform the company of the confer- 
ence, but that this breach of obligation by 
the insured was not so substantial as to re- 
quire a conclusion that the company was re- 
lieved of liabijity. Perhaps even today other 
courts would have found the defense of 
non-co-operation established as a matter of 
law in these circumstances. Certainly a dif- 
ferent result would have been probable 
twenty years ago, and this case is an illus- 
tration of the trend toward the unwilling- 
ness of courts to withdraw a fact issue from 
a jury today—a trend that probably is going 
too far to serve the best interests of the com- 
munity in sound procedures of adjudica- 
tion. This change has a very significant im- 
pact upon the practical meaning of the du- 
ty of co-operation. Though some claimant’s 
attorneys have been inclined toward will- 
ingness to submit an issue of breach of co- 
operation to nonjury trial, it would appear 
that generally a claimant’s attorney better 
serves his client’s interests by insisting on 
jury trial. Neither judges nor jurors can be 
depended upon to resolve such fact issues 
in favor of claimants in all situations, how- 
ever, and conduct such as that of the claim- 
ant’s attorney in the Chapman case is not 
only improper under the canons of ethics 
but also unwise as unduly risking the effec- 
tiveness of the insurance coverage. 
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III. THe INsurER’s Duty OF DEFENSE 


A. The Source of the Duty 


The standard policy clause, within the 
scope of its applicability, requires the com- 
pany to “defend any suit against the in- 
sured alleging such injury . . . even if such 
suit is groundless, false or fraudulent. . . .”** 
From this clause is derived the proposition, 
quite generally recognized, that the insur- 
er’s duty to defend is determined by the alle- 
gations of the complaint against the insured 
rather than by the true circumstances of the 
incident on which suit is based.** 


B. The Standard of Conduct—Negligence or 
Bad Faith? 


In most of the cases concerning liability 
of the company for the manner in which 
it has conducted the defense, it has been 
assumed or stated that the insurer must ex- 
ercise ordinary care.*° Though occasionally 
good faith rather than ordinary care has 
been stated as the standard of performance 
required of the insurer, usually such state- 
ments have occurred in cases involving an 
alleged breach of the duty to settle, in as- 
sociation with an alleged breach of the duty 
to defend. Nevertheless, the acts or omis- 
sions involved in most of the cases holding 
or assuming that ordinary care is required 
could be distinguished from the act of de- 
ciding not to settle. That is, these cases of 
negligence in defense have concerned inad- 
vertence or thoughtless omissions, e.g., fail- 
ure to discover important evidence, failure 
to advert to and develop a_ particular 
ground of defense that apparently was 
sound, failure to answer, or failure to per- 
fect appeal in due time. In contrast, the 
conduct involved in the cases concerning 
liability for failure to settle is usually a con- 
sidered exercise of judgment. If this dis- 
tinction between inadvertence and mistake 
of judgment is given effect, marginal cases 
will arise in which it will be difficult to de- 
termine factually whether an omission (e.g., 
failure to urge a particular ground of de- 
fense) was due to inadvertence or instead 
to an error of tactical judgment. Often the 


33§tandard Provisions for Automobile Combina- 
tion Policies, Basic Automobile Liability and Phy- 
sical Damage Form, Insuring Agreements, para. I] 
(a) (2d rev. 1955). 

34Annot., 50 A.L.R.2d 458 (1956) . 

35§ee, e.g., Anderson v. Southern Sur. Co., 107 
Kan. 375, 191 Pac. 583, (1920); Abrams v. Factory 
Mut. Liab. Ins. Co., 298 Mass. 141, 10 N.E.2d 82 
(1937) . 
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issue in marginal cases will be one of fact. 
But these difficulties of administration are 
not alone enough to condemn the distinc- 
tion. 

If inadvertence and mistake of judgment 
are distinguished, a considered decision not 
to appeal an adverse judgment in ex- 
cess of policy limits is more nearly an- 
alogous to the decision not to settle 
than to failure to discover a _ witness 
or inadvertence to a deadline for answer or 
appeal. This suggestion has support in the 
recent case of Hawkeye-Security Ins. Co. v. 
Indemnity Ins. Co.** Ina tort action against 
Northern Utilities Co., a claimant recovered 
a judgment of more than $22,000. The at- 
torney for the liability insurer, Hawkeye, 
recommended an appeal on the ground that 
no specific acts of negligence were proved 
and that the trial court erred in applying 
the doctrine of res ipsa loquitur to the case. 
Hawkeye declined to appeal except on con- 
dition that the costs of appeal would be pro- 
rated between Hawkeye and the insured (or 
Indemnity Insurance Co., which occupied 
the position of the insured in these negoti- 
ations since Indemnity carried coverage for 
the insured’s liability in excess of the $10,- 
000 primary coverage provided by the 
Hawkeye policy). Indemnity Insurance Co. 
arranged for the appeal to be prosecuted in 
the name of the insured, and after the ap- 
peal proved unsuccessful, brought suit, as 
subrogee of the insured, Northern, to re- 
cover the cost of appeal. Recovery was de- 
nied on the theory that mere proof that 
Hawkeye declined to follow the advice of its 
counsel failed to establish the bad faith ne- 
cessary to liability for failure to appeal. 
Though it might also have been considered 
that such proof was insufficient to establish 
negligence in failing to appeal, the opinion 
plainly indicated that the court regarded 
the standard of liability as one of bad faith 
rather than negligence. 


An analogy that might be urged in sup- 
port of the suggested distinction between 
inadvertence and mistake of judgment is 
the dual standard adopted by some courts, 
in relation to the failure to settle, requir- 
ing only good faith as the decision regarding 
settlement but ordinary care as well in the 
investigation leading to such decision.*” 


36260 F.2d 361 (10th Cir. 1958) . 

37E.g., Ballard v. Citizens Cas. Co., 196 F.2d 96 
(7th Cir. 1952); Olympia Fields Country Club v. 
Bankers Indem. Ins. Co., 325 Ill. App. 649, 60 N.E. 
2d 896 (1945); Southern Fire & Cas. Co. v. Norris, 
35 Tenn. App. 657, 250 S.W.2d 785 (E.S. 1952). 


See Radio Taxi Serv., Inc. v. Lincoln Mut. Ins. Co., 
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Another instructive analogy, however, is the 
troublesome distinction between discretion- 
ary and ministerial acts, in relation to go- 
vernmental immunity from liability for 
negligence. The modern trend of reducing 
the scope of the immunity from liability 
for a negligent discretionary decision sug- 
gests that it would be better not to import 
the distinction into the area of law con- 
cerned with the insurer’s duty of defense. 
Moreover, the public policy justifications 
for the immunity of public officials are in- 
applicable here. A consistent requirement 
of ordinary care in all matters pertaining to 
defense seems preferable. 


C. Effect of the Insurer’s Tender of Policy 
Limits 

One of the sharply disputed problems 
concerning the duty of defense is the ques- 
tion whether the: insurer may discharge its 
entire duty by paying out the policy limit 
in settlement, or else tendering the policy 
limit for application to settlements at the 
discretion of the policyholder. The few de- 
cisions in point are not in harmony. 

American Casualty Co. v. Howard* is 
one of the decisions favoring the insured. 
It was held that the company’s duty of de- 
fense was not discharged by payment of the 
policy limit on a judgment obtained against 
the insured, under the South Carolina 
Death Act, and that the insurer was obli- 
gated to defend a second suit, the latter un- 
der the Survival Act, for conscious pain and 
suffering of the same decedent. 


Denham v. LaSalle-Madison Hotel Co.*® 


38187 F.2d 322 (4th Cir. 1951). See also American 
Employers Ins. Co. v. Gobel Aircraft Specialties, 
Inc., 205 Misc. 1066, 131 N.Y.S.2d 393 (Sup. Ct. 
1954) . 

- F.2d 576 (7th Cir. 1948). See also Travelers 
Indem. Co. v. New England Box Co., 157 A.2d 765 
(N.H. 1960); Lumbermen’s Mut. Cas. Co. v. Mc- 
Carthy, 90 N.H. 320, 8 A.2d 750 (1939). But a 
dictum in the McCarthy case, supra at 323, 8 A.2d 
at 752, indicates that the duty is not discharged by 
merely paying the limit to the insured and casting 
on him the burden of investigation, settlement, or 
defense. Faude reports that the position taken by 
most insurance companies in 1955 was consistent 
with this dictum. Faude, supra note 2, at 53-54. See 
also DesChamps, The Obligation of the Insurer To 
Defend Under Casualty Insurance Policy Contracts, 
26 Ins. Counset J. 580 (1959); Kemper, Avoiding 


31 N.J. 299, 157 A.2d 319 (1960). In Hilker v. 
Western Auto Ins. Co., 204 Wis. 1, 231 N.W. 257 
(1930) , affirmance upheld on rehearing, 204 Wis. 
12, 235 N.W. 413 (1931), the duty of care was ex- 
tended also to negotiation, though only good faith 
was required with respect to the insurer’s decision 
to settle or not. 
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is one of the decisions favoring the com- 
pany. In that case the insured contended 
that regardless of whether the company was 
liable for payment of claims in excess of 
$10,000 which it had tendered, the com- 
pany had severable obligations to defend 
the insured against liability with respect to 
each of about 250 claims for damage to or 
loss of property of guests of the insured’s 
hotel incident to a fire that compelled all 
guests to leave in haste. The court held 
that the company was obligated only “as 
respects insurance afforded by this poli- 
cy,”"#° and was not required to defend after 
tendering the policy limit. “[The insured’s 
theory] would produce the incongruous 
situation that plaintiff would have a contin- 
uing obligation to defend, notwithstanding 
its obligation to pay has been exhausted,’ 


It might be argued that placing the com- 
pany in control of the litigation after it no 
longer has a stake is inconsistent with pro- 
hibitions against corporate practice of 
law.** But the point is debatable. Certain- 
ly an agreement of a company to reimburse 
the insured for whatever costs of defense are 
incurred, including fees to an attorney se- 
lected by himself, would not be violative 
of prohibitions against corporate practice 
of law. If it be considered that the com- 
pany’s right of control over the litigation 
under the defense clause of the policy is in- 
consistent with prohibitions against cor- 
porate practice of law, would not this con- 
clusion be applicable irrespective of pay- 
ment or nonpayment of the policy limit in 
damages? The only difference is that the 
company has a direct interest in the result 
of the litigation in one instance and not in 
the other. But surely prohibitions against 
corporate practice of law, if applicable at 
all to this problem, should not be subject 
to evasion by the corporation’s contracting 
for an interest in the very litigation the 
handling of which is urged to amount to 
corporate practice of law. That would be 
exactly the effect of liability insurance. It 
seems preferable to acknowledge that rec- 
ognition of the validity of the defense clause 
of liability insurance policies is inherently 
a determination that the kind of control of 


40168 F.2d at 584. 

HT bid. 

#2See Appleman, Conflicts in Injury Defenses, 1957 
Ins. L.J. 545, 560; Faude, supra note 2, at 53; Des- 
Champs, supra note 39, at 586. 





the Hazard of Excess Liability and the Expense of 
Defense by Settlements for Policy Limits, 17 Ins. 
Counset J. 145 (1950); Annot., 126 A.L.R. 898 
(1940) . 
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litigation that a liability insurance company 
exercises in selecting and instructing an at- 
torney who appears as counsel for the in- 
sured is not corporate practice of law with- 
in the meaning of prohibitions against such 
practice, and that the potential evils and 
countervailing benefits are not so different 
in the case of defense after the company’s 
payment of the policy limit in damages as 
to warrant a conclusion that an insurance 
contract expressly providing such a benefit 
to the insured would be against public poli- 
cy. It follows that the issue whether such 
benefit is provided by current policies 
should be determined on the basis of a fair 
and reasonable construction of the policy 
clause. 


Some of the policy forms in use many 
years ago clearly gave the company a three- 
way option of defending, settling, or paying 
to the insured the face amount (thus leav- 
ing the insured to defend at his own ex- 
pense, or settle.) ** Under those circum- 
stances, the insurer could avoid any liability 
for defense by tendering the face amount of 
the policy. But forms currently in use pro- 
vide as follows: 


With respect to such insurance as is 
afforded by this policy for bodily injury 
liability and for property damage liabil- 
ity, the company shall: 


(a) defend any suit against the insured 
alleging such injury, sickness, disease 
or destruction and seeking damages on 
account thereof, even if such suit is 
groundless, false or fraudulent. . . .* 


This is only a slight modification of the 
form commonly used just prior to the 1955 
revision. The language then used was as 
follows: 


As respects the insurance afforded by the 
other terms of this policy under coverages 
A [Bodily Injury Liability] and B 
[Property Damage Liability], the com- 
pany shall [defend, etc.] ... .*° 


43§$ce, e.g., Brassil v. Maryland Cas. Co., 210 N.Y. 
235, 104 N.E. 622 (1914). 

44§tandard Provisions for Automobile Combina- 
tion Policies, Basic Automobile and Physical Dam- 
age Form, Insuring Agreements, para. II (2d rev. 
1955) . 

45This phrasing appears in a specimen stock-com- 
pany form supplied in the early 1950’s by the Asso- 
ciation of Casualty and Surety Companies for use 
in college insurance courses. The same phrasing 
appears in the specimen mutual-company policy, 
printed in PATTERSON, CASES ON INSURANCE Law 792- 
93 (3d ed. 1955). See also DesChamps, supra note 
39, at 582. 
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It has been stated that the editorial 
amendments of the 1955 revision, 


while seemingly minor in nature, are de- 
signed to make the defense provision 
more clearly subordinate to the main in- 
troductory paragraph of the policy, which 
{after the 1955 revision as well as be- 
fore] states the company’s entire con- 
tractual undertaking as “subject to the 
limits of liability, exclusions, conditions 
and other terms of this policy.”*® 


Apparently this statement refers to the 
change from the expression “the insurance 
afforded by the other terms of this policy 
under coverages A and B” to the expression 
“such insurance as is afforded by this policy 
for bodily injury liability and for property 
damage liability.” Perhaps the idea is that 
the former expression may have been con- 
struable as referring only to the other terms 
stated under the sections of the policy des- 
ignated coverages A and B, and not also 
to the “main introductory paragraph of the 
policy” that included the phrase, “subject 
to the limits of liability,” etc. But even if 
this main introductory phrase is accepted 
as a qualification of the duty to defend, it 
is far from clear that it means that such du- 
ty is exhausted by payment of the policy 
limits. If that was the intention of the 
drafters of the amended form, it was not 
clearly expressed, and the vagueness is the 
more significant in view of the former use of 
a clause clearly specifying a three-way op- 
tion. Probably courts should, and most will, 
hold that the company’s duty to defend con- 
tinues even after payment of the policy 
limits in damages, and a fortiori after a 
mere tender of the policy limit to the in- 
sured. But the question remains one of 
considerable doubt. It was reported im- 
mediately after the 1955 amendment that 
the associations were considering a further 
clarifying amendment on this subject,*7 but 
the more recently revised Family Automo- 
bile Form does not contain any such clari- 
fication, though there have been editorial 
changes incident to incorporation of the de- 
fense clause into the coverage clauses.*® 


46Faude, supra note 2, at 54 (Emphasis is Faude’s) . 
Cf. DesChamps, supra note 39, at 582-84, 586-87. 
47Faude, supra note 2, at 54. 
48§tandard Provisions for Automobile Combina- 
tion Policies, Family Automobile Form, (lst rev. 
1958) , includes the following clause within Part J— 
Liability: 
Coverage A—Bodily Injury Liability: 
Coverage B—Property Damage Liability 
To pay on behalf of the insured all sums 
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D. The Duty to Share Control of the 
Defense 


In those cases that are concerned with 
only the tort claim against the insured, but 
in which he has an uninsured interest since 
the policy limit is insufficient to cover the 
entire risk, the defense clause of the policy 
appears to grant exclusive control of the 
defense to the company, though of course 
the companies concede that the insured may 
have independent counsel observing and 
participating in an advisory capacity. But 
the defense clause of the policy does not pro- 
vide for cases of joint interest arising from 
other claims directly involved in or collater- 
ally affected by the suit. One such situa- 
tion is that arising where the insured has a 
reciprocal claim.*® Another such situation 
was presented in Krutsinger v. Illinois Cas- 
ualty Co.°° It was there held that if a suit 
in tort against the insured involves some 
claims as to which the company has no re- 
sponsibility, either as to defense or payment 
of damages, and other claims as to which 
it affords at least some coverage, it is the 
duty of the company to share the defense 
with the insured. It was not necessary to the 
decision in that case to elaborate the nature 
of this duty, since there was a breach by 
refusal of the company to participate in the 
defense in any way. On principle, it would 
seem that a breach might also be committed 
by a company’s insistence upon full con- 
trol over the defense in the face of the in- 
sured’s insistence upon a right to share in 
the conduct of the defense insofar as it 
might affect the non-covered claims within 
the suit.*! 


49See text accompanying notes 53, 54 infra. 

5010 Ill. 2d 518, 141 N.E.2d 16 (1957). 

51This proposition is supported by Fidelity & Cas. 
Co. v. Stewart Dry Goods Co., 208 Ky. 429, 271 S.W. 
444, (1925). 





which the insured shall become legally obligated 
to pay as damages because of: 

A. bodily injury, sickness or disease, includ- 
ing death resulting therefrom, hereinafter 
called “bodily injury,” sustained by any 
person; 

B. injury to or destruction of property, in- 
cluding loss of use thereof, hereinafter 
called “property damage”; 

arising out of the ownership, maintenance or 
use of the owned automobile or any non-owned 
automobile and the company shall defend any 
suit alleging such bodily injury or property 
damage and seeking damages which are payable 
under the terms of this policy, even if any 
of the allegations of the suit are groundless, 
false or fraudulent; but the company may make 
such investigation and settlement of any claim 
or suit as it deems expedient. 





— 
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Sharing control of the defense is imprac- 
tical, however, where full protection of the 
separate interests of the company and the 
insured requires inconsistent contentions 
that cannot be presented in a common de- 
fense. Other procedures according full pro- 
tection to the conflicting interests of both 
the company and the insured should be rec- 
ognized.** 


IV. ConFLICTs OF INTEREST AFFECTING 
DutTiEs OF CO-OPERATION AND DEFENSE 


Normally both the company and the in- 
sured desire that the tort claim of a third 
person be resisted effectively. Thus the in- 
sured is motivated by self interest as well as 
duty to co-operate with the company, and 
the company is similarly motivated to de- 
fend effectively. Only in abnormal cases, 
therefore, aré the courts confronted with 
disputes over these duties of co-operation 
and defense. Such cases arise because of the 
conflict between the mutual interest of the 
company and the insured in effective resis- 
tence to the tort claim and their diverse in- 
terests of other types. 


A. Illustrations 


One common situation in which there 
may be a conflict of interest between the 
insured and the insurer with respect to de- 
fense arises from the existence of a recipro- 
cal claim. That is, C, the claimant, is assert- 
ing a claim against D and D’s liability in- 
surer, and D is also asserting a claim against 
C and C’s liability insurer. The conflict 
may arise with respect to the conduct of liti- 
gation in which both claims are at issue, or 
litigation placing at issue one of these 
claims and collaterally affecting the other. 
Both D and D’s liability insurer are inter- 
ested in proving that C was negligent and 
that D was not. But their interests do not 
always coincide; for example, trial tactics 
will be affected by the fact that in some 
cases the insurer will be as well satisfied 
with findings of negligence against both 
parties as with a finding of no negligence 
against D, whereas D is insistent on aiming 
at the latter result.5* Another potential 
conflict of interest is that concerning the 
advisability of an appeal which would pos- 
sibly result in a new trial as to both the 


52See § IV (B), infra, at 860. 

53This idea has been developed in more detail in 
Keeton, Liability Insurance and Reciprocal Claims 
from a Single Accident, 10 Sw. L.J. 1, 16-19 (1956) , 
reprinted 1957 Ins. L. J. 29, 37-38. 
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claim against D and D’s claim against C." 
The resolution of these conflicts has not 
been the subject of enough appellate deci- 
sions to support any clear conclusions as to 
the probable course of legal development. 
On principle, however, it would seem that 
the company and the insured should be 
held to mutual obligations to give to the in- 
terest of the other such weight, relative to 
that given its own conflicting interest, as 
would be given by an individual holding 
both interests. There have been indications 
of a contrary view, which would permit the 
company to protect its own interest even at 
the expense of the interest of the insured.** 
But the suggestion of mutual obligations of 
the type stated above is strongly supported 
by the analogy to the company’s obligation 
with respect to liability in excess of policy 
limits for failure to settle.** 


Another type of conflict arises from the 
policy limit per person. This is well illus- 
trated in the Pennsylvania case of Perkoski 
v. Wilson.* In the tort suit, a judgment 
was entered in favor of the wife-plaintiff for 
$10,000 and in favor of the husband-plain- 
tiff for $3940, after verdicts of $10,000 and 
$6,000 respectively and the filing of a re- 
mittitur to avoid new trial. The jury were 
permitted by the instructions to award to 
the husband damages for loss of consortium 
and loss of the wife’s services. The company 
refused to pay more than the $10,000 on the 
wife’s claim and $769.13 of the award to 
the husband, asserting that the remainder 
of the award to the husband was damages 
consequential to the wife’s injury and there- 
fore in excess of the $10,000 limit per per- 
son. The court declined to allow the com- 
pany’s contention, one ground of decision 
being that the lower court, though requir- 
ing a remittitur, had left it to the plaintiffs 
to determine which of the verdicts should 
suffer the reduction, and counsel for the 
the company, still representing the insured, 
stood by and permitted the husband-plain- 
tiff to accept the reduction without disclos- 
ing to him that the company would then 
invoke a policy-limit argument that would 
not have been available if the remittitur had 


54] bid. 

55E.g., Abrams v. Factory Mut. Liab. Ins. Co., 298 
Mass. 141, 10 N.E.2d 82 (1937); Davison v. Mary- 
land Cas. Co., 197 Mass. 167, 83 N.E. 407 (1908) 
(stating that the company had the privilege of ap- 
pealing to protect its own interest, even though the 
insured’s interest might be prejudiced by the addi- 
tional legal proceedings) . 

56See § I of this article, supra. 

57371 Pa. 553, 92 A.2d 189 (1952). 
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been applied to the verdict for the wife- 
plaintiff. 

Still another situation of conflict is that 
arising from collision between two automo- 
biles insured in the same company. The 
leading case on the subject is O’Morrow v. 
Borad.** After Borad sued O’Morrow, 
O’Morrow obtained counsel and through 
such counsel filed a cross-complaint, notify- 
ing the insuring group (affiliated com- 
panies) that his counsel would also present 
his defense to Borad’s cause of action. 
O’Morrow then brought the suit in ques- 
tion for declaratory relief against Borad and 
the insuring group. The latter asserted 
that O’ Morrow had violated the duty of co- 
operation, but the appellate court approved 
O’Morrow’s conduct, noting that it would 
be contrary to public policy to allow a per- 
son to control both sides of litigation. ‘The 
court concluded that compliance with the 
co-operation clause was excused and that 
the insuring group was liable for any judg- 
ment, costs, and reasonable attorney’s fees 
incurred by O’Morrow in defending him- 
self against the claims of Borad, such fees 
being recoverable in lieu of the defense re- 
quired by the insurance contract. Some 
companies have attempted to meet this 
problem by assigning different claims per- 
sonnel and different attorneys to the two 
sides of the controversy, but obviously such 
an arrangement is less desirable from the 
insured’s point of view than that developed 
in the O’Morrow case, and it is doubtlessly 
the right of the insured to insist upon the 
O’Morrow arrangement. Another difficul- 
ty encountered if the company attempts to 
remain in control of the defense when it 
has coverage on both sides of the case con- 
cerns settlement. In one case, a company’s 
refusal to discuss settlement with attorneys 
for either claimant, on the asserted theory 
that it could not place itself “in the position 
of showing partiality to one assured” over 
another subjected the company to liability 
in excess of policy limits for failure to settle 
within policy limits.°° 

An additional type of competing interest 
is that incident to a close personal relation- 
ship between the insured and the claimant. 
Lumbermens Mutual Casualty Co. v. Chap- 
man, discussed above,® is an example. This 


5827 Cal. 2d 794, 167 P.2d 483 (1946); noted 59 
Harv. L. Rev. 1316, 45 Micu. L. Rev. 515, 31 MINN. 
L. Rev. 380, 14 U. Cui. L. Rev. 102. 

59Tully v. Travelers Ins. Co., 118 F. Supp. 568 
(N.D. Fla. 1954) . 

60See note 32 supra and accompanying text. 
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problem of potential collusion has led to 
the enactment in New York of a statute, 
as follows: 


No policy or contract shall be deemed to 
insure against any liability of an insured 
because of death of or injury to his or her 
spouse or because of injury to, or destruc- 
tion of property of his or her spouse un- 
less express provision relating specifically 
thereto is included in the policy.® 


This statute affects only a part of the field 
of relationships potentially giving rise to 
collusion. Moreover, it is an unusual stat- 
utory provision. Thus, numerous claims 
are being presented in circumstances such 
that the company suspects collusion be- 
tween the claimant and the insured, and a 
small residue of that body of cases reaches 
the appellate courts. 


B. Courses of Action in Cases of Conflicting 
Interests 


When the company suspects collusion, 
what courses of action are available to it? 
One company, through its attorney, at- 
tempted to meet the problem by attacking, 
in the trial of the tort claim, the character 
and motives of both the claimant and the 
insured, urging that they were in collusion 
to present a false claim. The attack was 
effective before the jury, a verdict being re- 
turned for the defendant. The plaintiff ap- 
pealed, assertng that the attorney was guilty 
of prejudicial misconduct. An intermed- 
iate appellate court in California, presented 
with this appeal in Pennix v. Winton, re- 
versed for new trial.** To the argument 
that at most there was a breach of duty 
toward defendant and not plaintiff, and 
that defendant was not harmed since a ver- 
dict in his favor was obtained, the court 
responded that the defendant had other in- 
terests as well as those in defeating liability 
—among them, interests concerned with his 
integrity and standing in the community— 
that those interests might outweigh his in- 
terest in getting a favorable verdict, and 
that the plaintiff had a right to raise the 
issue of such breach of duty of the company 
toward the insured since the conduct 
amounting to such breach would tend to 
becloud the issues and confuse the jury.® 
It is a strange spectacle, no doubt, to ob- 
serve a lawyer arguing that his client is a 


61N.Y. Ins. Law § 167 (3) (Supp. 1958) . 

6261 Cal. App.2d 761, 143 P.2d 940 (Dist. Ct. App. 
1943) , hearing denied, 145 P.2d 561 (1943) . 

63]d. at 775, 143 P.2d at 947. 
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liar and a cheat. In the phrases of the 
court, “counsel cannot serve two masters 
and he can only properly represent the de- 
fendant so long as his duties as counsel for 
defendant do not conflict with his duties 
as counsel for the insurance carrier.’ 


If the company, through its attorney, does 
not argue collusion though it has evidence 
supporting such an argument, will its con- 
tinuation in the defense of the case waive 
the breach of the duty of co-operation? In 
this situation, a reservation of rights, or 
even a non-waiver agreement to which the 
insured has consented, is not certain to pre- 
serve the company’s defense, since in addi- 
tion to the hurdle of waiver there is the 
hurdle of res judicata or estoppel by judg- 
ment. If the company continues to handle 
the defense of the tort claim through its 
attorney, will the company be regarded as 
privy to the suit so that it is estopped by the 
judgment from asserting in subsequent poli- 
cy litigation any fact that is contrary to 
those facts necessarily determined in the 
prior judgment? 

A problem identical in nature is pre- 
sented by cases in which the claimant sues 
the insured, alleging that his injuries were 
caused by the insured’s negligence, and the 
available evidence suggests that the injur- 
ies may have been caused not by negligence 
but by intentional misconduct not covered 
by the insurance policy. Often the claimant 
prefers to proceed on the theory of negli- 
gence rather than intentional tort, because 
the insured is judgment proof and the 
claimant's only hope for monetary recov- 
ery is to bring the case within insurance 
coverage. When the insured is sued on the 
theory of negligence, his interests require 
that the attorney representing him con- 
tend (a) that his conduct was not even 
negligence and (b) in the alternative, that 
it was merely negligence and not an inten- 
tional tort. The insurance company’s in- 
terests would be served by establishing con- 
tention (a), but where the evidence makes 
such a finding improbable, the company’s 
interests are best served by contending (c) 
that the insured committed an intentional 
tort, beyond the scope of policy coverage. 
If the attorney employed by the company 
to represent the insured undertakes to make 
contention (c), he is acting in violation of 
canons of ethics and in violation of the 
sound principle recognized in Pennix v. 


64Jd. at 774, 143 P.2d at 947. Cf. Spadaro v. Pal- 
misano, 190 So.2d 418 (Dist. Ct. App. Fla. 1959) ; 
Annot., 48 A.L.R. 2d 1239 (1956) . 
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Winton. Thus, the company’s duty to de- 
fend for the insured and the right to de- 
fend its own interests are irreconcilable.” 
It is not necessary, however, that one right 
be wholly sacrificed. Two possible solu- 
tions avoiding that result may be suggested. 
(1) Allow the company to refuse to defend 
for the insured, and allow it to raise its 
policy defense, contention (c), in the later 
suit on the policy, rather than holding it 
estopped by the judgment in the tort suit. 
This result is supported by Farm Bureau 
Mutual Automobile Ins. Co. v. Hammer*® 
and opposed by Miller v. United States Fi- 
delity & Casualty Co.** Of course if the in- 


65Cf. Prashker v. United States Guar. Co., 1 N.Y. 
2d 584, 593, 186 N.E.2d 871, 876 (1956) , observing 
that in a comparable situation of conflicting inter- 
est, “the selection of the attorneys to represent the 
assureds should be made by them rather than by 
the insurance company, which should remain liable 
for the payment of the reasonable value of the serv- 
ices of whatever attorneys the assureds select.” 

66177 F.2d 793 (4th Cir. 1949) (2-to-1 decision) , 
cert. denied, 339 U.S. 914 (1950). The company 
sought a declaratory judgment that its policy did 
not cover damages awarded against its insured in 
five tort actions from the defense of which the com- 
pany’s attorney withdrew after the insured had been 
convicted of murder in the second degree for inten- 
tionally causing the death of a passenger in another 
vehicle by driving his truck into it. After the com- 
pany’s withdrawal, the insured made no defense, 
and judgments grounded on allegations of negligence 
were entered against the insured. In the declara- 
tory proceeding, the district judge entered summary 
judgment against the company on the theory that it 
was estopped to assert that the injuries were inten- 
tionally caused in view of the determination in the 
tort judgments that they were negligently caused. 
The court of appeals reversed and remanded. 

67291 Mass. 445, 197 N.E. 75 (1935). The com- 
pany contended that the insured, while driving on 
a highway, had an altercation with the driver of an- 
other car, sped past him and cut in sharply, causing 
the other driver to lose control of his car, which 
then overturned. The claimant sued the insured, 
alleging negligence only, and recovered a judgment, 
the company having refused to defend. In the later 
proceeding on the policy, the court held that the 
company was estopped to litigate its contention that 
the injury was not caused accidentally, since theories 
of negligence and wilful and wanton conduct were 
mutually exclusive and the company was bound by 
the determination in the prior suit that the insured 
was guilty of negligence. Accord, Stefus v. London 
& Lancashire Indem. Co., 111 N.J.L. 6, 166 Atl. 339 
(1933) (10-to-4 decision) , cert. denied, 290 U.S. 658 
(1933). Cf. B. Roth Tool Co. v. New Amsterdam 
Cas. Co., 161 Fed. 709 (8th Cir. 1908) which held 
that the insured, after suffering a judgment against 
itself in favor of its employee for injuries allegedly 
due to the insured’s negligence in allowing use of 
metals of explosive nature, was estopped to claim 
that the injuries were not due to explosives, when 
suing its insurer on an employer's liability policy 
containing a warranty against use of explosives on 
the property. 
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sured wins the second suit, he is entitled to 
recover the cost of defense of the first suit, 
thus having the monetary equivalent of sat- 
isfaction of the company’s obligation to de- 
fend.** (2) Allow the company to refuse to 
defend for the insured (again with the ex- 
pectation of holding the company liable for 
costs of defense if its policy defense finally 
fails) , and further allow the company to be 
made a party to the suit by the claimant 
against the insured, by intervention at the 
instance of the company, by third party pro- 
ceedings at the instance of the insured, or 
by joinder at the instance of the claimant. 
The considerations accounting for the cus- 
tomary refusal of courts to allow an insur- 
ance company to be a party to the tort suit 
are less forcefully applicable here (especial- 
ly if the joinder is at the instance of the 
company or the insured, rather than the 
claimant) than to the ordinary case involv- 
ing no such conflict of interest between 
the company and the insured. Probably 
the allowance of a three-party proceeding 
that will dispose of the entire set of contro- 
versies in one trial is the ideal solution of 
this problem. If this solution is denied 
on principle or is foreclosed by nonsatis- 
faction of procedural or jurisdictional req- 
uisites, however, it is plainly unjust to deny 
also the first solution suggested above, 
thus holding that the company shall never 
have any opportunity to urge its defense. 
Indeed, such a denial of hearing on its con- 
tention should be found to be offensive to 
principles of due process. 

This type of case, involving irreconcil- 
able conflict between the interests of the 
company and the insured concerning de- 
fense, is distinguishable from the more fre- 
quently occurring type in which the com- 
pany has a policy defense of such nature 
that the insured and the company still have 
consistent interests in the defense of the 
tort claim (e.g., late notice, cancellation, 
nonpermissive user by one other than 
named insured). In those cases, the prob- 
lem of estoppel by judgment usually does 
not arise in any event, since the issue de- 
terminative of the dispute over coverage is 
not one of the issues decided in the tort case. 
If the same issue does arise (as where the 
claimant alleges that the insured was driv- 
ing, the insured denies this, and the policy 
contains an endorsement by reason of which 
it provides no coverage unless the insured 
was driving®’) it might be argued that es- 


68See note 65 supra. 
69Public Nat'l Ins. Co. v. Wheat, 100 Ga. App. 
695, 112 S.E.2d 194 (1959), holding the company 
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toppel by judgment should not apply.’ 
But the fact remains that here the company 
and the insured have only consistent in- 
terests in the manner of defense. Thus, 
either the company or the insured can de- 
fend in a way that serves the interests of 
both, and the opportunity for hearing on 
defensive contentions can be preserved with- 
out imposing on the claimant the burden 
of trying one issue twice in order to recov- 
er on the liability insurance policy. In this 
situation, it would seem appropriate that 
the company be bound by the results of the 
tort trial.*! 

Because of the uncertainty about judicial 
recognition of either or both of the two solu- 
tions suggested above, there is no clearly 
safe way for the company to preserve an op- 
portunity for hearing on its policy defense 
in cases involving this type of conflict of in- 
terest between the company and the in- 
sured. In view of the indisposition of the 
companies to attempt intervention in the 
tort suit, their more common course of ac- 
tion is to deny coverage and to decline to 
defend the tort case. In addition to the risk 
that the estoppel rule of the Miller case will 
be invoked, there are disadvantages in this 
course of action. First, it is likely to in- 
crease the cost of defense since the amount 


70It might be thought that this argument is sup- 
ported by State Farm Mut. Auto. Ins. Co. v. Cough- 
ran, 303 U.S. 485 (1938). The policy provided 
coverage only if the vehicle was “being operated by 
the Assured, his paid driver, members of his im- 
mediate family or persons acting under the direc- 
tion of the Assured” and not in violation of any 
law as to age or driving license. At the tort trial, 
defended by the company under a nonwaiver agree- 
ment, the claimant recovered a judgment against 
the assured and wife, on the theory of negligence of 
the wife as operator, imputed to the husband; the 
company successfully defended the later suit on the 
policy by showing that an unlicensed 13-year-old 
girl was operating the car under the wife’s direction, 
in violation of law and contrary to the assured’s ex- 
press instructions, the wife being at most a joint 
operator. The case is not good support for the 
argument suggested in the text above, since the issue 
determinative of policy coverage was not exactly the 
same as any issue decided in the tort case. In the 
court's opinion it was said: “Defenses now presented 
by the Insurance Company against liability under 
the policy were not involved. Joint driving by Mrs. 
Anthony and the girl was not subject to inquiry.” 
Id. at 492. 

71In support of this view, see the recent case of 
Public Nat'l Ins. Co. v. Wheat, supra, note 69. 





estopped by the judgment in the tort suit that it re- 
fused to defend; it might have been inferred from 
the evidence that the insured was honest but mis- 
taken in his statement that he was not driving, 
having been severely intoxicated at the time of the 
incident. 
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allowed to the insured’s independent coun- 
sel as a reasonable fee, in the event the dis- 
pute on the policy defense is eventually re- 
solved against the company, will ordinarily 
be higher than would have been the pay- 
ment to the company’s own counsel. Of 
as much or more concern to the company, 
however, is the fear that the case will not 
be as effectively and vigorously defended 
as if it were in the hands of the company’s 
counsel. Also, there is danger that the in- 
sured will settle for an amount that the 
company would have considered too high, 
and that the company will be bound by the 
settlement if it loses the suit on the policy. 
The combined force of all these disadvan- 
tages leads a company to prefer remaining 
in control of the defense of the tort claim, 
even at the expense of giving up the poten- 
tial policy defense, unless there is a very 
strong probability that the policy defense 
will eventually be sustained in court. 

Another course of action which a com- 
pany might consider is a declaratory judg- 
ment proceeding. Tennessee Farmers Mu- 
tual Ins. Co. v. Hammond™ was a suit in 
chancery by a liability insurance company 
for declaratory judgment to determine 
whether it was subject to liability in excess 
of policy limits. A decree sustaining a plea in 
abatement was affirmed, on the theory that 
the plaintiff insurance company was antici- 
pating a tort action against it for alleged 
lack of good faith, which involved a fact 
issue, and that it was appropriate for the 
lower court to refuse to entertain a suit 
where a disputed issue of fact was deter- 
minative of the rights of the parties. The 
tort action was subsequently filed in the 
circuit court of the same county and was 
tried before a jury. 

This opinion might arguably be read as 
precluding the use of declaratory proceed- 
ings with respect to any claim of liability in 
excess of policy limits, since an issue of bad 
faith (or perhaps negligence, as previously 
suggested) is always involved. The opinion 
need not be read so broadly, however, and 
on principle that should not be the rule. 

Liability insurance litigation is one of 
the areas in which declaratory proceedings 
have been most frequently used. Wherever 
there is an issue of coverage, it affects not 
only the insured but also potentially the 
claimants against the insured, Occasional- 
ly an insurance company has preferred to 
have “two bites at the cherry” by trying to 
win in the defense of the tort claim against 


72200 Tenn. 106, 290 S.W.2d 860 (1956) . 


INSURANCE COUNSEL JOURNAL 


Page 411 


the insured and, if unsuccessful in that at- 
tempt, then making a second try to win on 
the policy defense in the garnishment por- 
ceeding or independent suit on the policy. 
That is a risky course, however, because of 
the settlement problem. The point is illus- 
trated by Home Indemnity Co. v. William- 
son.** In that case, the proof was that the 
company offered less in settlement than 
would have been the case if it had not been 
relying in part upon the opportunity for a 
second bite with respect to the policy de- 
fense. In this situation, even a non-waiver 
agreement was ineffective to protect the 
company since the court considered that 
the company was representing conflicting 
interests without disclosure of the conflict, 
and was thus misleading the insured as to 
its true intent in the handling of the de- 
fense. 


Because of this risk of liability for failure 
to settle and the additional factor of ex- 
pense of defending the tort claim or claims, 
an insurance company ordinarily would 
prefer to have an immediate determination 
of the issue of coverage. In most courts, the 
insurance company’s declaratory judgment 
proceeding would be allowed in this situa- 
tion. But apparently the question is one 
that is left to the discretion of the trial 
judge in Tennessee. In Southern Fire & 
Casualty Co. v. Cooper™ the insurer filed a 
declaratory judgment proceeding in a court 
of law, and the trial judge refused to make 
a declaration of rights as to the duty to de- 
fend. The supreme court held that this rul- 
ing was not an abuse of discretion since re- 
quiring the company to defend would not 
deprive it of its right to contest liability to 
the insured. This is hardly a realistic an- 
swer, in view of both the cost of defense and 
the dilemma which arises in the event of a 
settlement offer, as illustrated by the Wil- 
liamson case. It is submitted that, in the 
absence of special circumstances beyond 
those disclosed in the report of the Cooper 
case, the denial of declaratory proceedings 
should have been held to be an abuse of dis- 
cretion. The very purpose of declaratory 
proceedings is to avoid this kind of dilem- 
ma because of uncertainty concerning legal 
rights. It may be hoped that the Supreme 
Court of Tennessee will, in an appropriate 
case, be persuaded to overrule the Cooper 
decision. But whether that is done or not, 
that decision clearly leaves open to the trial 
judge the discretion to allow declaratory 


73183 F.2d 572 (5th Cir. 1950). 
74200 Tenn. 283, 292 S.W.2d 177 (1956) . 
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proceedings, and the discretion should be 
exercised in favor of such proceedings. 

The Cooper case involved a policy de- 
fense of late notice. It is significant that the 
Supreme Court of Tennessee did not rule 
that the probability that a fact issue would 
be involved in such a defense would neces- 
sarily preclude the use of a declaratory pro- 
ceedings; rather, the theory was, as already 
noted, merely that it was not an abuse of dis- 
cretion for the trial court to deny such pro- 
ceedings. In another recent case, Pennsyl- 
vania Ins. Co. v. Horner,”® declaratory judg- 
ment was allowed by the chancellor and af- 
firmed by the supreme court. The insured in 
that case, concerned about criminal prosecu- 
tion for hit-and-run driving, had signed a 
statement admitting that the collision was 
his fault and assuming responsibility. The 
insurer was given a declaratory judgment of 
no liability. It might be argued that there 
was no fact issue involved in that declara- 
tion, on the theory that reasonable persons 
could not have differed as to whether the 
conduct of the insured amounted to breach 
of the assistance and co-operation clause of 
the policy. Thus, the decision is not con- 
clusive on the question whether declara- 
tory proceedings may be used even if there 
is a determinative fact issue, but it seems to 
point in the direction of allowing them. 
Neither the federal Declaratory Judgment 
Act nor the Uniform Declaratory Judg- 
ments Act, which has been adopted in Ten- 
nessee, contains any stated limitation on 
the scope of declaratory relief to cases not 
involving determinative fact issues. Trial 
of issues of fact by a jury is permissible in 
both state and federal declaratory proceed- 
ings." It is a sound proposition, however, 
that no declaratory judgment act should be 
distorted for use as an instrument of proce- 
dural fencing—to secure delay, to affect the 
choice of a forum, or to affect the question 
whether the issue will be tried by a jury 
or a chancellor.” In the Hammond case, 
the chancellor’s refusal to allow declaratory 
proceedings might have been sustained on 
the ground that the only apparent objective 


75198 Tenn. 445, 281 S.W.2d 44 (1955). 

76See TENN. Cope ANN. § 23-1108 (1956); UNr- 
FORM DECLARATORY JUDGMENTS Act § 9; Declaratory 
Judgment Act 28 U.S.C. §§ 2201-02 (1959); Annot., 
142 A.L.R. 8, 58 (1943). The original federal act 
provided for the submission of issues of fact to a 
jury on interrogatories. Declaratory Judgment Act 
ch. 512, 48 Stat. 955 (1934). This provision was 
omitted in the revision of the code as being covered 
by Rule 49 of the Federal Rules of Civil Procedure. 
Reviser’s Note to 28 U.S.C. § 2202. 

77Cf. Annot., 142 A.L.R. 8, 58 (1943). 
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of the company in filing the proceedings, 
rather than awaiting a suit by the insured, 
was to affect the choice of forum and right 
to jury trial. Ordinarily there is little need 
for declaratory proceedings as to an issue of 
excess liability—the issue presented in Ham- 
mond. It would be impractical for the par- 
ties to rely on such proceedings to get ad- 
vice on whether to settle, because of the de- 
lay while awaiting judicial decision; and 
it would be unwise for the courts to enter 
into the business of rendering advisory 
opinions on the question whether a settle- 
ment should be made. When an advisory 
opinion is no longer possible because the 
dispute has been ripened by a judgment in 
excess of policy limits, litigation at the in- 
stance of the insured will usually serve as 
well as declaratory proceedings at the in- 
stance of the company. But it is possible to 
imagine circumstances in which this would 
not be so, and it seems undesirable that 
declaratory relief should be arbitrarily pro- 
scribed. It may be expected, in any event, 
that either by virtue of rigid rules or by 
virtue of proper discretionary decisions of 
trial courts, excess liability claims will not 
often be determinable by declaratory pro- 
ceedings. As has been noted with respect to 
negligence claims generally,’* there is not as 
much justification for allowing declaratory 
proceedings in these cases as in disputes 
concerning a policy defense. 


V. ATTORNEYS’ RESPONSIBILITIES IN CASES 
OF CONFLICTING INTEREST 


Although there has been speculation con- 
cerning the potential liability of an individ- 
ual attorney designated by an insurance 
company to represent an insured against 
whom a tort claim is asserted, there is no 
reported decision up to the present moment 
imposing such liability. On principle, how- 
ever, there are strong reasons for supposing 
that the attorney is subject to such poten- 
tial liability both to the insured and to the 
insurance company. That is not to say that 
an attorney would be held responsible in 
each situation in which the insured is able 
to recover against the company. Probably 
in most instances the total conduct of the 
company on which liability is based involves 


78See Annot., 28 A.L.R. 2d 957 (1953) , suggesting 
that even though there is nothing in the Uniform 
Declaratory Judgments Act to exclude declaratory 
proceedings involving fact issues, yet the discretion 
of the court to deny declaratory relief has generally 
been thought to exclude such relief in “ordinary 
negligence cases.” 
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not only the conduct of the attorney but al- 
so that of other representatives, including 
adjusters and home office claims examin- 
ers. Also, the attorney has some practical 
protection in the tactical undesirability, 
from the insured’s point of view, of having 
an individual attorney as a defendant in 
the suit." Despite the practical and doc- 
trinal arguments against liability of the at- 
torney, however, the potential exposure is 
enough to cause concern to any attorney, 
unless he has complete confidence that the 
company he is representing will not seek in- 
demnity from him. 

The attorney designated by the company 
to represent the insured in defense against 
the tort claim is representing clients whose 
interests are potentially in conflict. There 
is no objection to such representation if 
both clients fully understand the situation. 
Thus it would seem permissible, on princi- 
ple, that an attorney represent both parties 
with respect to their mutual interest in 
effective defense against the tort claim, but 
represent neither with respect to settlement, 
or that he represent only the company with 
respect to settlement, the insured fully un- 
derstanding the situation.*° Though most 
of the discussion of potential liability of the 
attorney appointed by the company to rep- 
resent the insured has been speculative in 
the absence of primary authority on the 
subject, there is persuasive support for li- 
ability in opinions disapproving conduct of 
the attorney and penalizing the insurer in 
some way because of it. An example is the 
Keller opinion,®* indicating that the attor- 
ney’s nondisclosure of the purpose of tak- 
ing the deposition of the insured—that is, 
to use it in support of a policy defense— 
was improper conduct and that its occur- 
rence precluded the insurer’s reliance upon 
the policy defense. If some special damage 
had been suffered by the insured, not re- 
parable by allowing him to recover on the 
insurance policy, would he not have been 
allowed a cause of action against the attor- 
ney? Another example is the Williamson 


79See Peerless Ins. Co. v. Inland Mut. Ins. Co., 251 
F.2d 696, 701 (4th Cir. 1958) , explaining on a com- 
parable basis the conduct of the primary insurer 
(who was seeking reimbursement from a reinsurer) 
in failing to assert a potential claim against its at- 
torney. 

80For more detailed consideration of this question, 
see Appleman, Conflicts in Injury Defenses, 1957 
Ins. L. J. 545; Keeton, Liability Insurance and Re- 
sponsiblity for Settlement, 67 Harv. L. Rev. 1136, 
1167-73 (1954) . 

81Allstate Ins. Co. v. Keller, 17 Ill. App.2d 44, 149 
N.E.2d 482 (1958) . 
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case,*? indicating that it was improper to 
withhold disclosure of the fact that the com- 
pany was relying on a two-bite plan of de- 
fense and was therefore not considering set- 
tlement. There are three other recent opin- 
ions of particular interest in relation to the 
role and responsibility of the attorney des- 
ignated by the company to represent the 
insured, 

In Henke v. lowa Home Mutual Casualty 
Co.,83 it was held that communications be- 
tween the company and the attorney are not 
privileged as against the insured. The insur- 
ed can often use evidence of such communi- 
cations to great advantage in proving his 
claim of negligence or bad faith of the com- 
pany in relation to settlement. Such com- 
munications might also be used effectively 
in a suit by the insured against the attorney 
himself. 

In Murach v. Massachusetts Bonding & 
Ins. Co.,84 as in Keller and Williamson, the 
court was directly concerned with the obli- 
gation of disclosure imposed on the com- 
pany, but the court’s opinion is relevant 
also to the obligations of the attorney. 
Though apparently reserving the question 
whether further disclosure might be re- 
quired in some circumstances, the Massa- 
chusetts court found adequate, in the case 
at hand, a letter calling attention to the 
fact that the claim was in excess of policy 
limits and inviting the insureds to obtain 
their own counsel to protect their interests 
as to the excess. The evidence indicated 
that the insureds were experienced in busi- 
ness and legal matters and were uncon- 
cerned with the possibility of involvement 
of their own property because it appeared 
they had no equity of substance. Under 
these circumstances the court held that 
there was no obligation even to disclose to 
the insureds an offer of settlement, since it 
appeared that they were not concerned 
with knowing about it. These were unusu- 
al facts of course. 


A ruling of the Texas Committee on In- 
terpretation of Canons of Ethics is more 
directly in point for run-of-the-mine fact 
situations involving potential liability in 
excess of policy limits.** The Committee 
rendered an advisory opinion in response to 
questions whether the attorney designated 


82Home Indem. Co. v. Williamson, 200 Tenn. 106, 
290 S.W.2d 860 (1956) . 

83249 Iowa 614, 87 N.W.2d 920 (1958). 

84158 N.E.2d $38 (Mass. 1959) . 

85COMM. ON INTERPRETATION OF CANONS OF ETHICS, 
STATE BAR OF TEX., Opinion No. 179 (June 1958) , 
reprinted 21 Tex. B. J. 593 (1958) . 
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by the company to appear on behalf of the 
insured is required “to fully inform” the in- 
sured and whether, in particular, he must 
inform the insured of the holding of the 
Stowers case,° which imposed liability in 
excess of policy limits for negligent failure 
to settle. The Committee answered both 
questions in the affirmative. 

If the Texas Committee opinion is sound, 
and it is submitted that this is so,°* many 
insurers and their attorneys are currently 


s6G. A. Stowers Furniture Co. v. American Indem. 
Co., 15 S.W.2d 544 (Tex. Comm'n App. 1929). 

s*But cf. Waters v. American Cas. Co., 261 Ala. 
252, 73 So.2d 524, 532 (1953). 
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treading on very dangerous ground in rely- 
ing upon a letter of the type involved in the 
Murach case to discharge their duties of 
disclosure of conflict. The lack of more 
explicit disclosure may not be significant 
in those cases in which the insured employs 
independent counsel. But if the insured is 
not fully aware of this conflict and does not 
employ independent counsel, the failure of 
the attorney to make the more explicit dis- 
closure suggested in the Texas opinion is 
not only a probable violation of canons of 
ethics but also a potential source of liability 
of the attorney and the company for loss 
resulting to the insured from a tort judg- 
ment against him in excess of policy limits. 
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Insurance Against Liability: An Anomaly 
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In Negligence Cases 


EUGENE J. MCDONALD 
San Francisco, California 


HAT ancient and unique hallmark of 
T the common law, the jury system, has 
long been an object of imitation and vener- 
ation. For countless centuries, English jur- 
isprudence has bowed before the right of an 
individual to have his cause heard and de- 
termined by a panel of peers.1_ The legal 
system in America early followed the path 
of its parent when the right to trial by jury 
was incorporated into the Bill of Rights of 
the Federal Constitution.*. Even the indi- 
vidual states, although not so required by 
the Law of the Land, have, in the adminis- 
tration of their local laws, deemed it wise to 
guarantee the trial by jury.*. The venire 
system is truly one of the more outstanding 
characteristics of the common law and, for 
minds steeped in that tradition, trial by jury 
is as commonplace as trial itself. Lawyers 
tutored in the common law have come to 
expect its privileges and respect its methods. 
They applaud its peculiar path to justice 
and decry attempts to encroach upon its 
settled domain. They revere its ideals and 
seldom revile its faults. In short, trial by 
jury is a time-honored tradition and, doubt- 
less, is now too firmly entrenched to suf- 
fer extinction at the hands of assailants. 
But the system is not entirely free from de- 
fects, and regardless of all the deference 
shown it, few persons remain blind to its 
more obvious shortcomings. 


The primary defect of the jury system is 
not unique to this Anglo-American device 
but is inherent, to a greater or lesser extent, 
in all legal systems. This essential problem 
lies in the unavoidable circumstance that 
the ministration of justice is given to hu- 


*Reprinted by permission from the DICKINSON 
Law Review, Vol. 65, pages 19-33 (1960) . 

1There is, of course, the obvious exception in the 
case of equity jurisprudence which had its origin in 
the courts of chancery, independent of the common 
law. On this question of the origin of trial by jury, 
see WIGMORE, KALEIDOSCOPE OF JUSTICE (1941) . 

2U.S. Const. amend. VI and VII. 

3Almost all of the states of the union provide for 
trial by jury, either by statute or by constitutional 
provision. Concerning the right to abolish the trial 
by jury, see Corwin, UNITED STATES CONSTITUTION 
ANNOTATED 1096 and 1109 (1952) . 
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man hands. Precisely because the jury sys- 
tem is a human institution, and thus de- 
pendent upon the complex congeries of 
emotion and passion, dulled intellect and 
stumbling judgment, it necessarily falls 
short of its ideal. The individual juror is 
but a reflection of his own experiences, and 
these experiences inexorably temper his 
views in any case on which he sits. He is 
constricted by his peculiar prejudices and 
urged by the prompting of his bias, some- 
times consciously and often unconsciously. 
Perhaps the jury system—where the collec- 
tive arbiters of controversy comprise a pot- 
pourri of disparate and legally untrained 
backgrounds—is less successful at recogni- 
tion and isolation of prejudices than those 
systems which rely upon the judgments of 
detached magistrates.* The point is moot, 
because the essential weakness of finite jus- 
tice remains regardless of the form in which 
it is clothed. 

A graphic illustration of the healthy re- 
spect that the common law accords these 
intangible motivating factors is found in 


4This is the method employed in those countries 
where the Civil Law System is operative. 
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negligence suits, where the question of lia- 
bility insurance—its presence or absence— 
may play a major part in the jury’s delibera- 
tion. The precise problem concerns the ex- 
tent to which the jury’s deliberation in a 
negligence case will be influenced by an 
insurance factor and what preventive meas- 
ures the law can take to obviate unwar- 
ranted verdicts and excessive damage 
awards. The problem is especially preva- 
lent in personal injury suits involving in- 
sured vehicles. Over the decades the courts 
have come to appreciate the fact that jurors, 
in common with the majority of their hu- 
man fellows, will tend to sympathize with 
the poor and benighted of their brethren 
while simultaneously scorning such power 
symbols as insurance companies. Where the 
defendant in a personal injury suit carries 
liability insurance and, consequently, where 
any recompense awarded the plaintiff will 
be pried from the bulging corporate 
pocket, juries are much more likely to find 
liability and award larger sums in damages. 
Conversely, if the defendant carries no in- 
surance and the onus of an award will fall 
on his own pocketbook, chances of a plain- 
tiff’s verdict are much slimmer. The venire- 
man’s reaction to the presence of insurance 
seems to pivot on the vague thesis that by 
their nature insurance companies exist to 
compensate for injuries, and that technical 
questions of fault should not assume major 
proportions. Judicial recognition of this in- 
fluential factor is not wanting, and the atti- 
tude of the courts has been well summarized 
by a Kentucky tribunal in the following 
language: 


[ W]e, as well as all courts, have held that 
the average juror is either unconsciously 
or otherwise influenced by the fact that 
the alleged negligent actor carries insur- 
ance. Such average juror, it has been 
found, is frequently led astray and re- 
turns an unauthorized verdict because he 
concludes that the defendant against 
whom it is rendered will not be required 
to pay it out of his individual funds be- 
cause of indemnity insurance carried by 
him.® 


To be sure, the courts have recognized the 
danger posed to an impartial verdict. But 
recognition of the problem is one thing, 
while its correction is quite another. It 
might fairly be said that the usual corrective 
measure taken by courts is inadequate for 


5Star Furniture Co. v. Holland, 273 Ky. 617,—,117 
S.W.2d 603, 607 (1938) . 
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its purpose, if not entirely abortive. The re- 
mainder of this article will be addressed to 
a delineation of this remedial measure, a 
discussion of its inadequacy, and the ex- 
ploration of alternative solutions. 


American courts have usually followed a 
common pattern in meeting the challenge 
which insurance factors pose to the impar- 
tial administration of justice. Instead of 
attempting to purge the jurors of un- 
toward prejudices by appropriate instruc- 
tions from the judge, courts react in a dif- 
ferent manner. The courts seek to create a 
cloud of confusion in the jurors’ minds by 
throwing a cordon of secrecy around evi- 
dence of insurance that may seek to gain en- 
trance at the trial.* If the jurors are not in- 
formed whether the defendant is insured, 
their emotional bias will have no outlet and 
they must confine their decision to the law 
and the facts. Perhaps the best expression 
of the practice sanctioned in American juris- 
dictions is found in the following state- 
ment from the Uniform Rules of Evidence: 


Evidence that a person was, at the time a 
harm was suffered by another, insured 
wholly or partially against loss arising 
from liability for that harm is inadmis- 
sible as tending to prove negligence or 
other wrongdoing.’ 


That this expresses the general rule fol- 
lowed by American courts is not open to 
question.* The technical reason for the 
rule lies, of course, in the fact that the pro- 
bative value of the proffered evidence is 
far outweighed by the likelihood of preju- 
dice. If the fact that the defendant carried 
liability insurance is logically relevant to 
prove his negligence on the occasion in ques- 
tion—a proposition which is open to serious 
doubt—it is nevertheless too remotely rele- 
vant to overcome the harm it would cause.® 


6Professor McCormick uses the appropriate term, 
“conspiracy of silence,” to describe the attitude of 
the courts toward evidence of liability insurance. 
McCormick, EvipENcE 356 (1954) . 

7UNIFORM RULES OF EVIDENCE 54. 

®See 2 WicMorE, EvipENCE § 282(a) (3rd ed. 19- 
40); McCormick, Eviwence 355 (1954); MorcAN, 
Basic PROBLEMS OF EviDENCE 188 (1954). See also 
Annot., 56 A.L.R. 1418 (1928); Annot., 74 A.L.R. 
849 (1931); Annot., 95 A.L.R. 388 (1935); Annot., 
105 A.L.R. 1319 (1936); Annot., 4 A.L.R.2d 761 
(1949) , and cases cited therein. 

9A clear expression of the balance is given by Just- 
ice Learned Hand in Brown v. Walter, 62 F.2d at 
798 (2d Cir. 1933), where he states: “There can be 
no rational excuse, except the flimsy one that a man 
is more likely to be careless if insured. That is at 
most the merest guess, much more outweighed by 
the probability that the real issues will be obscured.” 
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The rule is directed primarily at attempts 
to elicit insurance information from the 
mouths of witnesses, but its orbit of opera- 
tion is broad enough to preclude any allu- 
sion to insurance by counsel in their open- 
ing or closing statements.'° 


Despite the broad language of the Uni- 
form Rules of Evidence, it must be noted 
that the exclusionary rule is not an abso- 
lute one, and under certain circumstances, 
evidence of the fact that defendant is in- 
sured may be admitted in evidence. Gener- 
ally speaking, it can be said that, if the item 
of evidence is logically relevant to any ma- 
terial issue in the case other than the bare 
question of defendant’s negligence, and if 
its probative force is sufficient to outweigh 
the resulting prejudice, then such item is ad- 
missible. In the words of a California court: 


The admissibility of testimony depends 
on whether or not it tends to prove some 
issue in the case. The question at issue 
herein involved the relationship of master 
and servant. Such testimony therefore was 
relevant and material and defendants 
could not have had it excluded upon the 
ground that it tended to prejudice appel- 
lant’s case because it tended to show that 
the partnership carried insurance." 


The reasoning of the courts can be succinct- 
ly summarized. Evidence of liability insur- 
ance coverage is so laden with potential 
prejudice that it will be excluded from the 
jury’s consideration unless its exclusion un- 
der particular circumstances would work a 
greater hardship than its admission. If it is 
offered merely to prove neglgence, it is so 
remotely relevant to that issue that its ad- 
mission would work greater hardship than 
can be justified by its probative force. If 
offered to prove some other material issue, 
its probative force may be so strong as to jus- 
tify its admission. Thus, evidence of the 
fact that defendant carried liability insur- 
ance has been admitted for the purpose of 
showing whether a person is an employee or 
independent contractor,’* and to prove the 
ownership of a vehicle involved in an acci- 


10Sandomierski v. Fixemer, 163 Neb. 716, 81 N.W. 
2d 142 (1957); Kuznicki v. Kuzowski, 2 App. Div. 
2d 216, 153 N.Y.S.2d 705 (1956) ; Fleet Carrier Corp. 
v. Lahere, 184 Pa. Super. 201, 132 A.2d 723 (1957) . 

11Mullanx v. Basich, 67 Cal. App. 2d 675, 155 P. 
2d 130 (Dist. Ct. App. 1945) . 

12See Annot., 85 A.L.R. 784 (1933), and cases 
cited therein. 
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dent.*® This evidence has also been ad- 
mitted to show the bias or interest of a wit- 
ness for the purpose of impeaching him." 
Again, where the reference to insurance is 
an integral part of a damaging admission 
made by defendant, the courts will admit 
the reference to insurance rather than omit 
the entire admission.'® Also, if plaintiff's 
counsel propounds a question which calls 
for proper evidence, the fact that an ir- 
responsive answer includes a reference to 
insurance will not afford grounds for a mis- 
trial.1° It should be clear that all of these 
rips in the shroud of secrecy that surrounds 
the trial are dictated by the requirements 
of fairness to both parties. Without them, 
that ultimate justice which is sought to be 
served by the general exclusionary rule 
would be undermined by the very harshness 
of the rule itself. 


The rule which excludes evidence of the 
fact that the defendant carries liability in- 
surance also operates to exclude evidence 
of the fact that defendant is not insured.*7 
Thus, where defendant’s counsel deliberate- 
ly states that defendant is uninsured after 
the court’s direction that such evidence is 
unwarranted, a mistrial will be declared.** 
The reasoning behind this attitude is like- 


13Pagano v. Leisner, 5 Ill. App. 2d 223, 125 N.E. 
2d 301 (1955); Rashall v. Morra, 250 App. Div. 474, 
294 N.Y.S. 630 (1937). 

14Wilson v. Fredericksen, 94 Cal. App. 2d 361, 210 
P.2d 741 (Dist. Ct. App. 1949); Hunt v. Ward, 262 
Ala. 379, 79 So. 2d 20 (1955) . 

15As the California court said in North v. Vinton, 
17 Cal. App. 2d at 214, 61 P.2d at 950 (Dist. Ct. App. 
1936) : 

rWyhile a reference to the fact that defendant is 

insured against liability may be highly prejudicial, 

and courts do not hesitate to set aside verdicts of 
juries where such evidence is improperly admitted, 
it is a well-settled exception to the general rule 
that where a defendant makes a statement which 
may be fairly construed as an admission or ac- 
knowledgement of responsibility and as a part of 
the same statement makes incidental reference to 
the fact that he carries insurance, the entire state- 
ment is admissible, not to prove the fact of insur- 
ance, but solely because the reference to the in- 
surance is part of the admission. 

See also Dillon v. Wallace, 148 Cal. App. 447, 306 

P.2d 1044 (Dist. Ct. App. 1957) . 

16Shork v. Higgins, 157 N.Y.S.2d 19 (City Ct. N. 
Y. 1956); Dinger v. Rudow, 13 Ill. App. 2d 444, 
142 N.E.2d 128 (1957) . 

17§tevenson v. Steinhaver, 188 F.2d 432 (8th Cir. 
1951) ; King v. Starr, 43 Wash. 2d 115, 260 P.2d 351 
(1953) ; Martin v. Manzella, — Mo. App. —, 298 S. 
W.2d 453 (1957). See also 5 Stan. L. Rev. 143 (19- 
52) . 

\iKing v. Starr, 43 Wash. 2d 115, 260 P.2d 351 
(1953) ; Haid v. Loderstedt, 45 N.J. Super. 547, 133 
A.2d 655 (App. Div. 1957) . 
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wise clear. Evidence of the fact that defend- 
ant carries no insurance is not sufficiently 
relevant on the issue of liability to out- 
weigh the resulting bias in defendant’s fa- 
vor. Such evidence is tantamount to a plea 
of poverty, gauged to raise sympathy for the 
defendant. If the jury realizes that defend- 
ant must personally shoulder a damage 
award, chances for a plaintiff's verdict in an 
adequate sum are materially diminished. 
Thus, the cloud of confusion is perpetuated 
and brought full circle by the exclusion of 
defendant’s evidence that he is not insured. 
Of course, if the plaintiff injects evidence 
from which the panel would infer that the 
defendant is insured, defendant may correct 
the misimpression by proving that he is not 
insured.!® This again is an exception dic- 
tated by the desire for fairness. 

From the above discussion, it should be 
clear that existing rules of evidence sharply 
circumscribe the situations in which lia- 
bility insurance can be mentioned at the 
trial. These exclusionary rules are obvious- 
ly calculated to further the impartial ad- 
ministration of justice. The method selected 
is the cloud of doubt generated by secrecy. 
If this policy of secrecy were dependent for 
its success only upon the happenings at trial, 
its fruits would be bountiful. Even with 
the previously discussed exceptions to the 
exclusionary rule, mention of insurance 
could be muffled in a high percentage of 
cases. Unfortunately, this exclusionary rule 
is not nearly as effective in the trial of a 
negligence case as its mere recitation might 
seem to indicate. This is true because the 
rule in question only operates to suppress 
insurance information at the trial itself, In 
most jurisdictions today, there are two 
sources of insurance information apart 
from the trial which render the quest of 
the exclusionary rule abortive and its exist- 
ence anomalous. 

One significant source that tends strongly 
to dispel that fabric of doubt so laboriously 
constructed by the exclusionary rule is the 
common experience of the average juror. 
His life does not commence with the open- 
ing statement to the jury, and ordinary ex- 
perience will tell him that the great majori- 
ty of vehicles today are insured against li- 
ability. It has been estimated that more 
than seventy-five per cent of the vehicles 
in the United States are insured against li- 


19Socony Vacuum Oil Co. v. Marvin, 313 Mich. 
528, 21 N.W.2d 841 (1946); Brown v. Murphy 


Transfer and Storage Co., 190 Minn. 81, 251 N.W. 
5 (1933) . 
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ability, and the percentage grows annually.” 
In California alone, more than eighty per 
cent of the drivers were insured in 1952.” 
The average juror appreciates this trend. 
As an Iowa court has so aptly declared: “He 
doesn’t need a brick to fall on him to give 
him an idea.”*? In short, the juror will as- 
sume that defendant carries liability insur- 
ance, and this assumption will likely pierce 
the shroud of doubt so carefully constructed 
at the trial.** Indeed, the likelihood of this 
assumption has caused at least one court to 
make the following observation: 


We think too much is made of the fact 
that parties to an automobile collision 
carry insurance. It is safe to assert that 
the majority of every jury, called to try 
such a case in the Twin Cities, comes from 
families owning cars carrying liability 
insurance on the car they own or drive. 
Owners of cars, for the protection of their 
families and guest passengers, carry such 
insurance. So long as the insurance is 
not featured or made the basis at the trial 
for an appeal to increase or decrease the 
damages, the information would seem to 
be without prejudice.** 


Nor should the fact that a juror’s assump- 
tion is unwarranted in a given case tend to 
diminish its importance at this juncture. 
The concern at present is with the ineffec- 
tiveness of the exclusionary rule to prevent 
verdicts resting on prejudice. If it is true 
that the jury will react unfavorably to the 
presence of an insurance company, tending 
to find liability where otherwise it might 
not, then it makes little difference whether 
the insurance company is present in fact or 
in fiction. So long as the jury thinks that an 
insurance company is defending the case, 
the injustice will still abide. Where the 
prejudice springs from an unfounded as- 
sumption, the situation merely assumes a 
more dissonant tone. 


20Maryott, Automobile Accidents and Financial 
Responsibility, 287 ANNALS 83 (1953) . 

21Figures released by the California Department 
of Motor Vehicles. See 5 STAN. L. Rev. 144 n.15 
(1952) . 

22Connelly v. Nolte, 237 Iowa 114, 132, 21 N.W. 
2d 311, 320 (1946) . 

23McCormick speaks of the “inevitable” assump- 
tion jurors have today that the defendant is insured. 
McCormick, EvipeNce 357 (1954). See also Pavil- 
onis v. Valentine, 120 Ohio St. 154, 165 N.E. 730 
(1929) ; Piechuck v. Magusiak, 82 N.H. 429, 135 Atl. 
534 (1926). 

24Odegard v. Connelly, 211 Minn. 342, 345, 1 
N.W.2d 137, 139 (1941). 
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The bare fact that most jurors assume the 
presence of liability insurance tends, by it- 
self, to undermine the effectiveness of the 
exclusionary rule. Any doubt which the se- 
crecy at trial might engender in the jurors’ 
minds as to the presence of insurance is sub- 
stantially diluted by inference from their 
own experiences. But whatever adverse ef- 
fects are caused by such an assumption, the 
gravity of those effects is but incidental 
when compared with the informational cha- 
os permitted by most courts on the voir 
dire examination. If the former obstructs 
the goal of the exclusionary rule, the lat- 
ter destroys it completely. 

In the great preponderance of American 
jurisdictions today, counsel are permitted 
on voir dire examination to probe prospec- 
tive jurors as to their possible affiliation 
with, or interest in, liability insurance com- 
panies.** Before the final jury is impaneled 
the plaintiff's counsel may elicit from the 
candidates what connection, if any, they may 
have with such companies. In some juris- 
dictions, the disclosures of such a connection 
will support a challenge for cause,?* while 
in others a peremptory challenge appears 
to be the only recourse.** Nevertheless, it is 
usually held that this right to examine jur- 
ors on voir dire as to their connection with 
insurance companies exists if such informa- 
tion is sought for the purpose of exercising 
either type of challenge.** The reason for 
the probe is clear. Every litigant is entitled 
to a fair and impartial trial, and this in- 
cludes plaintiff as well as defendant. The 
plaintiff is entitled to a verdict unaffected 
by any interest which one or more of the 
jurors may have in the defendant’s insur- 


25McCorMiIck, EvipENCE 356 (1954) ; MorGAN, Bas- 
Ic PROBLEMS OF EvipENCE 188 (1954). See also An- 
not., 4 A.L.R.2d 761, 792 (1949). The vacillating 
approval of this practice in Ohio is especially in- 
teresting. Initially, such questions were not per- 
missible on voir dire. In 1929, a divided court ap- 
proved the practice in Pavilonis v. Valentine, 120 
Ohio St. 154, 165 N.E. 730 (1929). In 1934, the 
same court overruled the Pavilonis decision in Vegas 
v. Evans, 128 Ohio St. 535, 191 N.E. 757 (1934). 
Finally, in 1936, the Pavilonis decision was rein- 
stated by Dowd-Feder Inc. v. Truesdell, 130 Ohio 
St. 530, 200 N.E. 762 (1936) . 

26See Murphy v. Cole, 338 Mo. 13, 88 S.W.2d 
1023, 103 A.L.R. 505 (1935). See also N.Y.R. Civ. 
Prac. 452. 

27This appears to be the position taken by the 
Iowa courts. See Raines v. Wilson, 213 Iowa 1251, 
239 N.W. 36 (1931); Mortrude v. Martin, 185 Iowa 
1319, 172 N.W. 17 (1919). 

28Pacific Transportation Co. v. Talley, 199 Ark. 
835, 136 S.W.2d 688 (1940); Schwickerath v. Maas, 
230 Iowa 329, 297 N.W. 248 (1941) . 
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ance company.*® His means of assuring this 
impartial panel is the use of extensive ques- 
tioning on the voir dire examination. If his 
inquiry reveals a juror’s possible bias toward 
an insurance company, then counsel may 
challenge his presence on the panel. 


The rules which limit the form and scope 
of the insurance investigation on voir dire 
are highly varied from one jurisdiction to 
another.*® It is generally agreed that coun- 
sel must propound the questions in good 
faith, and if it clearly appears that they are 
calculated to suggest that defendant is in- 
sured, the questions are objectionable.** In 
this regard, it should be noted that the 
“good faith” shibboleth is usually satisfied 
by showing that counsel had reasonable 
cause for believing that an insurance com- 
pany was actually involved in the case.** 
Consequently, these questions could con- 
ceivably be asked where no insurance was 
involved. Most jurisdiction have developed 
a rather rigid body of case law which de- 
lineates with particularity exactly what 
questions may be asked. Thus, in some jur- 
isdictions it is permissible to ask prospective 
jurors about their interest in or affiliation 
with the particular insurance company in- 
volved in the case.** In other jurisdictions 
particular reference is not permitted, and 
counsel must confine their questions to the 
juror’s interest in “any” insurance com- 
pany.** The different views as to the par- 
ticular form of questions result, of course, 
from the attempt of courts to strike an 
equitable balance between the right of 
plaintiff to full disclosure of a juror’s exist- 
ing bias, and the right of defendant to avoid 


29As was said by a Texas court in Green v. Ligon, 
— Tex. —, 190 S.W.2d at 742 (1945): 

It is undoubtedly true that in cases where a jury 

trial is demanded, both litigants are entitled to a 

jury composed of men free from bias and preju- 

dice and without an interest in the subject matter 

of the litigation . . . . If counsel has reason to be- 

lieve that a juror is directly or indirectly interested 

in the result of a trial to be had, he has a right 

to question the juror concerning that interest. 

30See the extensive discussion in Annot., 4 A.L.R. 
2d 761, 792 (1949). Seemingly, there are as many 
incidental variations as there are jurisdictions which 
permit such questioning. 

31Galotti v. Deansboro Supply Co., 248 App. Div. 
20, 289 N.Y.S. 535 (1936) ; Swift v. Winkler, 148 Cal. 
App. 2d 927, 307 P.2d 666 (Dist. Ct. App. 1957) . 

32See Annot., 4 A.L.R.2d 761, 798 (1949) . 

33Clark v. Hudson, 265 Ala. 630, 93 So.2d 138 
(1957) ; Williams v. Layne, 53 Cal. App. 2d 81, 127 
P.2d 582 (Dist. Ct. App. 1942). 

34Shaddy v. Daley, 58 Idaho 536, 76 P.2d 279 (19- 
38) ; Ashland Sanitary Milk v. Messersmith, 236 Ky. 
91, 32 S.W.2d 727 (1930). See also Rogers v. Law- 
rence, — Ark. —, 296 S.W.2d 899 (1956) . 
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any prejudice that might result from dis- 
closure of the fact that he carries liability 
insurance.*> Some jurisdictions employ even 
more elaborate procedures for the purpose 
of striking this equitable balance.** Wheth- 
er any such balance is possible of attainment 
seems open to serious question. 


This cursory review of common court 
practices on the voir dire examination 
should serve to show just how empty is any 
attempt to police insurance disclosures at 
the trial. The same jurors who are so care- 
fully sheltered from insurance contamina- 
tion at the trial itself have already been sub- 
jected to a barrage of insurance innuendoes 
and insinuations at their pre-trial examina- 
tion. Incongrously enough, their inocula- 
tion at the trial follows their exposure to 
the germ on voir dire. These probing ques- 
tions on voir dire which seek to determine 
the connection of each juror with liability 
insurance companies must convey to all but 
the very dull-witted that insurance is involv- 
ed in the case. These questions posed on voir 
dire must have some reason or they would 
not be asked, and any juror who fails to see 
the obvious reason behind them might well 
have his qualifications to sit on the panel 
reviewed.*’ The complete and utter incon- 
sistency that exists between judicial practice 
on voir dire and at the trial was drawn by a 
Colorado court in terms too vivid to be de- 
nied expression: 


It is permissible, and rightly so, that each 
of twelve prospective jurors in a case be 
asked on voir dire examination whether 
he is a stockholder, agent, or employee of 
an insurance company. We have here- 
tofore held that if, during the trial, the 
same twelve men are advised by inadiis- 
sible testimony, whether introduced un- 
intentionally or designedly, that defend- 
ant is insured they become ipso facto and 
instantly as a matter of law too prejudiced 


35See the discussion by the Texas court in Green 
v. Ligon, — Tex. —, 190 S.W.2d 742 (1945). See 
also Note, 43 Micu. L. Rev. 621 (1944). 

36In Oklahoma, the following procedure has been 
employed: Plaintiff must first ask if the juror has 
an interest in any corporation. If not, no further 
questions are asked. If so, plaintiff must ask what 
type of corporation. If it is not an insurance cor- 
poration, no further questions are warranted. See 
Safeway Cab Serv. Co. v. Minoi, 180 Okla. 448, 70 
P.2d 76 (1937). 

37See the instruction of the trial court which was 
reviewed in Jaeckel v. Funk, 111 Colo. 179, 138 
P.2d 939 (1943). The trial judge inforrhed the 
jurors that if they were intelligent enough to be 
jurors, they must know that insurance was involved 
in this case. 
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to render a fair verdict. If incurable prej- 
udice results in the one case, logically it 
obtains in the other. If it is not incurable 
as a matter of fact in the one instance it 
is not incurable as a matter of law in the 
other. To attempt a distinction between 
the two is equivalent to giving weight to 
the mental processes of an ostrich that 
puts its head in the sand and assumes the 
nonexistence of a danger that thereby it 
is unable to see. To be consistent, if we 
hold there is incurable vice in a suggestion 
of such fact during trial, we should also 
declare that a suggestion of it before trial 
is an equally incurable vice. . . .** 


In light of the clear references to insurance 
which are generally permitted at the voir 
dire examination, the cogency of the court’s 
position can ill be doubted. 


From the foregoing discussion, the anoma- 
lous stature of the rule which excludes in- 
surance disclosures at trial should be clear. 
If it is true, as generally seems to be con- 
ceded, that juries will be prejudiced against 
insurance companies—tending to find lia- 
bility where none by law exists—then this 
exclusionary rule seeks a laudable ideal, 
namely, equal justice under the law. In- 
deed, if the jurors’ sources of insurance in- 
formation were limited to the four walls of 
the trial, the rule would enjoy some measure 
of effectiveness. But under existing condi- 
tions, that rule. as a defense against the con- 
tamination of prejudice assumes almost far- 
cical proportions. In reality, it is fighting 
the wind with a wand, for the generally con- 
ceded likelihood that juries will assume the 
presence of insurance is almost sufficient by 
itself to discredit the rule. When this cir- 
cumstance is coupled with the blatant al- 
lusions to insurance on the voir dire exam- 
ination, the coup de grace has been admin- 
istered. These two forces destroy the effica- 
cy of the rule and render its continued exist- 
ence anomalous. In short, justice is circum- 
vented by the failure to effectively shelter 
the jury from the insurance factor. 


That this condition should not be allowed 
to continue seems evident. The present ex- 
clusionary rule either seeks a desirable ob- 
jective or it does not: if it does, then it 
should be granted efficacy by the emascula- 
tion of these outside sources of insurance in- 
formation; if it does not, it should be dis- 
carded. 


38Johns v. Shinall, 103 Colo. 381, —, 86 P.2d 605, 
608 (1939) . 
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At the outset, it seems clear that to cor- 
rect the existing rule the courts must de- 
cide between two possible courses of action. 
On the one hand, they could seek to per- 
petuate the objective now sought by the ex- 
clusionary rule. That is to say, they could 
strive to engender a true state of doubt or 
uncertainty in the minds of jurors as to 
whether insurance is actually involved in 
the case. This, of course, would require 
substantial implementation of the present 
exclusionary rule. On the other hand, the 
courts could drop the whole facade which 
the exclusionary rule now constructs at the 
trial, and freely inform the jurors whether 
insurance is involved in the case. Both 
courses of action have been suggested, and, 
it is submitted, either would be an improve- 
ment over the state of affairs that now abides 
in most jurisdictions. 


Professor McCormick favors the view that 
an insurance company’s interest in the trial 
should freely be admitted to judge and jury 
alike.*® The existing facade should be 
dropped, and the conspiracy of silence ter- 
minated. Presumably, this could be accom- 
plished by statutes such as those now exist- 
ing in Louisiana and Wisconsin which al- 
low the insurance company to be joined as 
a party defendant.*° At common law, such 
joinder was not permissible because the li- 
ability of the insured was in tort and the li- 
ability of the insurer in contract.*! The re- 
sults, of course, would be clear. Jurors 
would no longer assume the existence of an 
insurance factor because they would know 
in a given case whether an insurance com- 
pany were defending the action. Again, 
there no longer would be need for the cat- 
and-mouse antics that so often plague the 
voir dire examination. The present rigidity 
of the exclusionary rule would be unneces- 
sary, because the courts would police not 
the bare disclosure of insurance by counsel 
but rather the prolonged and undue em- 
phasis on that factor. While there is much 
to commend a straight-forward practice such 
as this, still there is much that it leaves to 
be desired. In favor of the practice, it 
could be said that the insurance company is 
a real party in interest and, as such, should 
enjoy no more favorable position than 
when it is sued directly. As one writer has 


39McCorMick, Evipence 358 (1954). See also 
Note, 20 Corneti L.Q. 110 (1934) . 

40LSA-R.S. 22:655 (1958); W.S.A. 85.93 and 260.- 
11 (1953) . 

41S$mith Stage Co. v. Eckert, 21 Ariz. 28, 184 Pac. 
1001 (1920). 
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aptly said, such a procedure would “clear 
the air.”*? The more cogent reasons behind 
this position are well summed up in the 
words of Professor McCormick: 


They [the jurors] will then make some 
assumptions as to the capacity of the in- 
surance company to pay. These are no 
different from similar assumptions as to 
the capacity to pay of other corporations 
who may be parties of record before them. 
The corrective is not a futile effort at 
concealment, but an open assumption by 
the court of its function of explaining to 
the jury its duty of deciding according to 
the facts and the substantive law, rather 
than upon sympathy and ability to pay.** 


Despite these reasons, one is inclined to 
wonder whether such a crass confession of 
insurance would not have ill effects of 
greater consequence than any benefit it pro- 
duces. Certainly, it does not conquer the 
problem of jury prejudice. Rather, it con- 
notes a surrender of despair because of what 
Professor McCormick labels the “futile ef- 
fort at concealment.” If the courts are cor- 
rect in assessing a jury prejudice against 
insurance companies, then that prejudice 
would be equally potent when jurors are 
freely informed of the presence of insurance. 
Such a practice would merely bow in des- 
pair before a recognized injustice, instead 
of taking positive steps to obviate the can- 
cer. At least this would be true without any 
“pen assumption by the court of its func- 
tion of explaining to the jury its duty of de- 
ciding according to the facts and the sub- 
stantive law,” such as Professor McCormick 
suggests. And would such an explanation by 
the court alter the result? Could such an 
instruction operate as the necessary emo- 
tional cathartic? It seems highly doubtful 
that it could. The existing prejudice is 
grounded in emotion and doubtless would 
be unshaken by the shafts of reason avail- 
able to the judge. The feeble nature of in- 
structions for this purpose was graphically 
depicted by a federal court which, in speak- 
ing of the prejudice ignited by insurance, 
remarked that: 


[T]he poison is of such character that, 
once being injected into the mind, it is 
difficult of eradication. Where it is al- 
lowed to remain during the whole course 
of a trial, and by persistent unrebuked 


42Note, Cornett L.Q. 110, 112 (1934). 
43McCormick, EvipeNce 358 (1954) . 
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references is allowed to influence the jur- 
ors’ consideration of all the other evidence 
during the trial, the antidote of the final 
instruction to disregard the testimony is 
ineffective. The removal of the fly does 
not restore an appetite for the food into 
which it has fallen.*4 


Perhaps the strongest objection to the 
schemata offered by Professor McCormick 
would come from the plaintiffs’ camp when 
no insurance company was involved in the 
case. On those occasional instances when no 
insurance company was joined as a party de- 
fendant, the jurors would realize that the 
burden of any award would fall upon the 
defendant personally. As a consequence, it 
seems that their sympathies would lie with 
defendant, and plaintiff’s chances for a ver- 
dict in an adequate sum would be corre- 
spondingly diminished. Certainly, this 
would be true if there is any reason at all be- 
hind that aspect of the exclusionary rule 
which now refuses a defendant’s offer to 
prove that he is not insured.*° Indeed, such 
a procedure would seem to be a mere vari- 
ant of the “inadmissible plea of poverty.’** 


In view of the weakness inherent in the 
aforementioned scheme, the wisdom of in- 
augurating it seems open to serious ques- 
tion. While it might be some improvement 
over the existing practice, still, many of the 
present evils would abide the change. The 
outlet for jury prejudice would still exist 
and attempts to plug that outlet by reason- 
ing with jurors would prove largely futile. 
Seemingly, the practice which will most 
closely approximate perfect impartiality in 
jury deliberations is the practice which will 
successfully close the outlet for jury preju- 
dice. The present exclusionary rule, while 
seeking this goal, is ineffective primarily be- 
cause doubt is dispelled from sources out- 
side the trial, rendering the attempt at con- 
cealment futile. Whether all attempts at 
concealment would necessarily be futile, as 
Professor McCormick seems to imply, is 
open to doubt. The writer submits that a 
system can readily be devised which will 
largely assure an impartial jury. This can 
only be accomplished, however, by closing 
the outside sources of insurance information 
which now plague the exclusionary rule’s 
effectiveness. 


44James Stewart & Co. v. Newby, 266 Fed. 287, 295 
(4th Cir. 1920) . 

45See p. 23 supra. 

46Piechuck v. Maguziak, 82 N.H. 429, 135 Atl. 534 
(1926) . 
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Of those two outside sources of insurance 
information which combine to defeat the 
goal of the exclusionary rule, certainly the 
voir dire examination is by far the most 
damaging. When a juror’s belief that in- 
surance is present in the case stems from his 
own general knowledge that most people 
carry insurance, he will still be in substan- 
tial doubt as to whether this defendant con- 
forms to the common pattern. He would 
realize that his own general knowledge of 
behavior patterns is a precarious basis from 
which to infer the presence of insurance in 
the case on which he sits and, consequently, 
would be less likely to let that knowledge 
play a part in his deliberation. But when 
he and his fellows are subjected to a battery 
of insurance questions at the outset of the 
very case on which he sits, the presence of 
liability insurance is too obvious to be ig- 
nored. There is then no problem of deduc- 
ing the presence of insurance from a gener- 
al knowledge of what most people do. Rath- 
er, the juror is practically told, in so many 
words, that insurance is important in the 
case. Without question, the major obstacle 
to the effective operation of the exclusion- 
ary rule is the wide range of questioning per- 
mitted on voir dire. The allusions to in- 
surance on the voir dire examination con- 
stitute the only major challenge to the web 
of doubt so carefully spun by the exclusion- 
ary rule. Consequently, if this ravishment 
of the insurance issue on voir dire could be 
effectively throttled, the policy of the ex- 
clusionary rule would be well on its way to 
success. 


The present practice on voir dire is said 
to be tolerated because of the plaintiff's 
right to an impartial jury. No one will deny 
him that right. And yet, if that right can 
be effectively secured without the blatant in- 
surance innuendoes now permitted, justice 
would cry for their cessation. The simple 
fact is that such right can be secured with- 
out the broad range of questioning now per- 
mitted. Indeed, it can be secured effective- 
ly without any questioning on voir dire con- 
cerning possible insurance affiliation. 


In the first place, it might naturally be 
queried whether any such information can 
possibly help the plaintiff to secure an im- 
partial panel. Even if some jurors have an 
interest in defendant’s insurance company, 
how can such a connection operate to the 
detriment of plaintiff if those jurors do not 
know that their company is involved in the 
case? If jurors were not informed on voir 
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dire of the presence of insurance, it is diffi- 
cult to appreciate how their affiliation 
could possibly prejudice the plaintiff. The 
seeds of bias cannot take root in jury ignor- 
ance. This is what an Ohio court had in 
mind when it queried, “if it is not revealed 
that the defendant has an insurance con- 
tract, what difference could it make that 
some juror is interested in insurance?’’*? In- 
deed, there seems to be no reason in justice 
why the courts could not deny plaintiff the 
right to seek such information, unless it lies 
in the possibility that the insurance factor 
might be brought out during the trial. 


Even if the plaintiff is thought to be en- 
titled to such information, the crude prac- 
tice now permitted in most jurisdictions is 
neither necessary nor desirable. Instead, 
why could not the court, in lieu of the ques- 
tions now permitted on voir dire, substitute 
the simple expedient of a questionnaire. 
All prospective jurors, either when first en- 
rolled on the jury list or at some later time, 
could be required to complete a question- 
naire giving detailed information as to any 
affiliation with or interest in liability insur- 
ance companies. This practice has been sug- 
gested before,** and employed by at least 
one jurisdiction with apparent success.*® 
The virtue of this method 1s obvious. That 
information which is elicited from jurors 
concerning their insurance connections 
would not be directly associated in their 
minds with the case on which they sit, as is 
true under the present system. The insur- 
ance issue would not be buffeted about be- 
fore their very eyes, and they could enter 
the trial itself free from the usual tarnish. 
The plaintiff could still have all the infor- 
mation which it is now possible to bleed 
from the jurors on the voir dire examina- 
tion, and they would not be rudely re- 
minded of the insurance spectre at the very 
time the trial omumel. The suggested 
procedure seems flawless, and it is doubt- 
ful that any other device could so equitably 
balance the rights of both parties to the 
trial. 


If the insurance issue could be thus cir- 
cumvented on voir dire, one problem would 
remain for consideration. This concerns the 


47Vegas v. Evans, 128 Ohio St. 535, —, 191 N.E. 
757, 760 (1934) . 

48See the dissenting opinion by Justice Marshall 
in Pavilonis v. Valentine, 120 Ohio St. 154, 165 N. 
E. 730 (1929). See also Note, 11 Onto St. L.J. 370 
(1950) ; Note, 43 Micn. L. Rev. 621 (1944). 

49See the dictum of the Vermont court in Wilbur 
v. Towrangeau, 116 Vt. 199, 205, 71 A.2d 565, 569 
(1950) . 
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assumption by jurors, based on their com- 
mon experience, that insurance is carried by 
the defendant. As noted previously, this 
thorn does not assume nearly the — 
tions of the one raised by the voir dire ex- 
amination. Yet, it could conceivably be of 
sufficient moment to disturb the jurors’ 
emotional equanimity. These occasions 
would be rare, however, and the major ob- 
stacle to an unprejudiced panel would be 
obviated with correction of the voir dire 
procedure. However, the problem is still of 
sufficient consequence to deserve considera- 
tion. 

Because the fact of such an assumption 
by jurors is unpredictable, both in its oc- 
currence and in the extent of its damage, 
preventive measures would seem impossi- 
ble. The only way to forestall such an as- 
sumption is to re-educate the populace on, 
the validity of inferences from the general 
to the particular. This being true, remedial 
measures in the form of court instructions 
would seem to be the only alternative. De- 
spite the feeble results that such instruc- 
tions usually have, it is submitted that they 
will be much more effective under circum- 
stances where the insurance factor has not 
been bludgeoned into the jurors’ minds at 
the very outset of the trial. In addition, the 
writer would offer another facet to the 
usual instruction given. Instead of merely 
telling the jurors that they are not to specu- 
late on the question of whether defendant 
carries liability insurance but are to decide 
strictly in accordance with the law and the 
facts, they should also be told that such 
speculation would be unfair to both parties 
concerned, not only because the jurors have 
no way of knowing whether defendant is 
insured, but also—and especially—because 
even if the defendant were insured the jury 
would have no way of readily knowing the 
policy limits of his coverage. Thus, jurors 
who were anxious to assist the injured 
plaintiff at what they thought to be the ex- 
pense of an insurance company, might be 
placing a heavy financial burden on the in- 
dividual defendant, even if perchance they 
were correct in assuming the presence of in- 
surance. While the writer has never seen 
this latter instruction suggested, it is sub- 
mitted that such a caveat would make even 
the most crusading of jurors expunge the 
thought of insurance from his deliberations. 
In the usual case the jurors would hear no 
mention of insurance from the commence- 
ment of the proceedings on voir dire until 


50See p. 30 supra. 
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the time for their decision was at hand. 
With the improvement of the voir dire pro- 
cedure, no provocative insinuations would 
call their attention to the presence of in- 
surance. The web of doubt would be suc- 
cessfully spun, and its only challenge 
would be the jurors’ penchant to liken the 
defendant to most drivers. The suggested 
instruction would then, seemingly, com- 
pound their uncertainty and spotlight the 
dangers of any such adventuresome assump- 
tion. In this manner, the raison d’etre of 
this exclusionary rule seems justified. 

The purpose of the exclusionary rules is 
to assist the jurors by eliminating largely 
unrelated and confusing matter in order 
to insure intelligent decisions based on a 
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clear grasp of the facts. In addition, the 
rule excluding evidence of liability insur- 
ance seeks a laudable goal of impartial 
judgment by excluding a prejudicial fac- 
tor from the jury’s consideration. But the 
rule is largely ineffective because outside 
sources of insurance information still can 
bring the prejudicial factor before the jury's 
attention. This condition, it is submitted, 
should be rectified in view of the incidence 
of legal conflicts involving liability insur- 
ance. While the methods suggested for this 
purpose may not be entirely effective, they 
should improve the condition of affairs 
which now exists in most jurisdictions. As 
a result, it is hoped that the efficacy and 
future of trial by jury will be strengthened. 
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Accident Victims: 


Editor’s Note: 

The remarks of Mr. Hunting and Prof. Rosenberg 
at the annual meeting of the NYSBA Insurance Law 
Section, New York City, January 26, 1961, are 
reprinted with permission from the New York State 
Bar Journal for April, 1961. The title of each ad- 
dress appears as a subtitle. 


PAYMENT FOR ACCIDENT VICTIMS: 
THE CLAIMANT'S EYE VIEW 


RoGER BRYANT HUNTING 
Member of the New York Bar 


HE general title of our program con- 

ceals, ineffectively I think, the subject 
close to all our hearts—calendar congestion 
and delay. And the first questions which 
must arise in your minds must be: “What 
in the world can anybody say on the subject 
which is new, fresh or interesting?” 


I confess that I am troubled by that 
question, for it must seem that everything 
that can be said has already been said, not 
once, but many times over the past ten 
years. But the problem remains, and as long 
as it does I suppose we will all wait in hope 
that a new idea or nugget of information 
will appear which will lead us a step out of 
the maze that confronts us, 


I have, for the past 214 years directed a 
study, soon to be published, by the Joint 
Research Project on Court Calendar Con- 
gestion. This project is under the sponsor- 
ship of the Columbia Project for Effective 
Justice, of which, Professor Maurice Ro- 
senberg is the director, and the Association 
of the Bar of the City of New York. The 
Committee supervising the project consists 
of William L. Lynch, Chairman, William 
C. Chanler, Richard J. Powers, Edward S. 
Greenbaum, and Leland L. Tolman. The 
associate director of the Project is Gloria S. 
Neuwirth. 

If we commence with the assumption that 
long lists of civil cases congest our trial court 
calendars, and that as a result an undue de- 
lay exists between the calendaring of the 
case as ready for trial, and actual trial, it is 
clear that there are only three major areas 
in which attack may be made to remedy the 
situation. 


First, the number of judge days available 
for trial of cases may be increased, through 
such expedients as requiring judges to work 
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Statistical Studies 


longer hours, increasing the number of judg- 
es, and relieving judges of non-judicial 
burdens of administration of routine non- 
decisional matters. This attack has been 
made and is continuing in legislation seek- 
ing additional judgeships in both Federal 
and State Courts, administrative improve- 
ments through the Judicial Conference and 
the Appellate Divisions, and the like. 

The second possible area of attack on con- 
gestion and delay is by expediting the prog- 
ress of the cases themselves through the 
courts by improved rules of practice and 
procedure, and such devices as exerting 
more pressure for out of court settlements. 
This area has received monumental atten- 
tion through the work of the Advisory 
Committee on Practice and Procedure un- 
der the direction of Professor Jack Wein- 
stein and the proposed new practice and 
procedure. In addition there are the in- 
novations of the courts themselves in stream- 
lining court handling of calendars. 


The third area of attack is one which has, 
as yet, received but little attention, That is, 
the influx of claims and cases themselves, 
which, if reduced would of course be re- 
flected in reduced calendars and reduced 
delay. One drastic method suggested for de- 
creasing the influx of cases into courts has 
been the so-called compensation system 
which would accomplish that result most 
simply, by sending all the cases elsewhere. 
That is not the sort of reduction in influx 
of cases which we have in mind, but rather 
the reduction of unjustified claims or suits 
which should not properly be the subject 
of court consideration. 

Obviously, however, to know whether 
they are unjustified claims and suits, and 
whether they could be reduced, and indeed 
what it is that turns an injury into a claim 
and thence into a suit, much more knowl- 
edge than we have must be discovered, and 
it was to gain this knowledge that the Joint 
Research Project was conceived and exe- 
cuted. 


Our basic assumption in proceeding was 
that any person injured was immediately 
faced with a decision: would he make a 
claim for damages against someone else to 
recover his losses. After that decision was 
made, a second decision was required of 
those who determined to make a claim: 
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would he retain a lawyer to handle the mat- 
ter for him. 

We assumed that there were some in- 
jured persons who would not make a claim, 
even though many, particularly in the in- 
surance industry, are willing to believe that 
every injury results in a law suit. We also 
assumed that there were some who made 
claims who did not retain lawyers in spite 
of the—availability—of the legal profession. 
The only possible method of finding infor- 
mation about the attitudes and the actions 
of injured persons faced with these deci- 
sions was to interview them, and this we 
did. We obtained a random sample of peo- 
ple injured in automobile accidents in the 
spring of 1957, as to whom it was reported 
to the Motor Vehicle Bureau, the injury 
was in the category of “mild shock, contus- 
ion.” The reasons for this particular sam- 
ple were these. First, automobile injury 
cases make up the vast bulk of our tort liti- 
gation—particularly outside of New York 
County. Second, since we wished to deal 
with people who had not necessarily made 
a claim or started suit, the only source of 
names of injured people faced with those 
decisions was the Motor Vehicle Bureau. 
Third, 1957 was chosen as being long 
enough ago so that most claims and suits 
would have been settled, but not long 
enough for the injured persons to have for- 
gotten. Fourth, only those with minor in- 
juries—mild shock and contusion,—were se- 
lected because over 1% of all injuries are re- 
ported in that category and because it is 
persons so slightly injured who have any 
realistic decision to make on whether or 
not to claim. If a seriously injured per- 
son does not claim, that decision is un- 
doubtedly based on other considerations— 
and few probably fail at least to make 
claims. 


From our interviews with the sample se- 
lected, we sought, through 14 pages of 
questions in sessions averaging one hour 
and one half in length, the answer to a 
rather simple question: 


“What distinguishes the person who 
makes a claim from the one who does not, 
and if he makes a claim, what distin- 
guishes the person who retains a lawyer 
from the one who does not?” 


We sought specific information as to these 
distinguishing features in the areas of 
amount of loss, evaluation of liability, in- 
fluences of others, previous experience with 
accidents, lawyers and courts, attitudes 


INSURANCE COUNSEL JOURNAL 





July, 1961 


towards courts, lawyers, insurance compan- 
ies and so on, and the personal background 
of the injured person. 

After we completed our interviews, the in- 
formation recorded on the interview sched- 
ule was coded as to answer, and then 
punched on I.B.M. cards for machine analy- 
sis. This analysis is the basis for the state- 
ments I will make hereafter as to the ac- 
tions of injured people in New York City 
who are faced with the decision of whether 
or not to make a claim, and if so, whether 
to retain a lawyer. 

First, however, as a matter of interest to 
lawyers, I might point out the surprising 
number of people professionally interested 
in the field who appeared in the sample. 
Over 5% of those interviewed were lawyers, 
insurance claims adjusters or insurance 
brokers. Of this group, all but one made a 
claim, and, not surprisingly, all handled 
their claims themselves without benefit of a 
lawyer. Incidentally, they all made out, in 
terms of recovery, considerably better than 
the others in the sample. Since this group 
was obviously a special one in terms of atti- 
tudes, actions, background and experience, 
it was determined that to include them in 
the detailed analysis would distort the pic- 
ture of the normal layman who was injured, 
and they were therefore eliminated from 
the general analysis. 

Turning now to the analysis of the ordin- 
ary members of the sample, the first ques- 
tion to be answered is: 

What did these injured people do as a 
result of their injury? 

About 87% of all people who received a 
mild shock or contusion in an automobile 
accident in New York City made a claim 
and attempted to recover their damages; 
13%, did nothing at all, made no claim and 
took no steps to recover. Of the 87% who 
took action, 66% retained a lawyer, while 
21% represented themselves in their claim. 
Thus we see, that of the total injured, two- 
thirds retain lawyers and thus are a poten- 
tial source of suits which may become a con- 
cern to the courts, while one-third (except 
for the rare individual who may represent 
himself pro se) either made no claim or, 
since they represent themselves, will not 
translate the claim into suit which may 
come to the attention of the courts. 

What do these people think, expect or 
want of the law? 

First, they believe strongly that they and 
other automobile owners have paid in the 
past, and will pay in the future, insurance 
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premiums for protection against the impact 
of loss from personal injuries. They there- 
fore want to be paid as a result of the in- 
jury. They also want to have payment made 
simply, more or less mechanically, and with- 
out too much argument on the part of in- 
surers. 


Second, they believe almost to a man, 
that unintentional fault on their own part 
should not be a bar to recovery, and that 
at most, if their own fault is to be considered 
it should only have the effect of reducing 
somewhat the amount of money which they 
are to receive. Generally, they feel that 
since no one tries to have an accident hap- 
pen, but they do happen, unintentional 
fault should not be considered. Thus it 
appears clearly that in the mind of the in- 
jured man, if he knows about it, the strict 
contributory negligence rule is wrong and 
he in fact seems to tend to believe in some 
sort of comparative negligence rule. A mi- 
nority go so far as to believe in an absolute 
liability rule, that any injury should be com- 
pensated for regardless of fault, but these 
people also would exclude from payment 
those who were injured as a result of their 
own gross negligence, such as the drunken 
driver. 


Third, these injured people want to re- 
cover about what they lost in terms of ac- 
tual expense—their doctors’ bills, repair of 
their automobile, lost wages and the like, 
and, in addition, a little more, “a few 
bucks,” “a little gravy,” as compensation for 
the trouble they went through or the pain 
and suffering they sustained. 


Fourth, delays in the system between in- 
jury and recovery are believed by these peo- 
ple to be much greater than they in fact are, 
particularly in the small cases which were 
the basis of the sample. Most were of the 
opinion that it would be five or six years 
before a case would get to trial and they ac- 
cepted settlements believing that to be so, 
although obviously most of these cases 
could be reached for trial even in the Su- 
preme Court in less time, and in City or 
Municipal Court very promptly. In fact, 
a number of the claims in the sample had 
been tried to a conclusion in the two and 
one-half year period between the date of 
injury and the time of interview. The im- 
pression these people had of the extent of 
delay seemed to be a general one gleaned 
from newspaper stories, information of 
friends and neighbors, and so on. Seldom, 
however, did their lawyers or those of the in- 
surance companies enlighten them as to the 
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real situation, and indeed, it seems that the 
legal fraternity was inclined to encourage 
their beliefs that long delays would occur 
if they really sought a trial of their case. 

Fifth, the great majority felt that if any 
recovery was to be made, the services of a 
lawyer were an absolute necessity. This was 
true not only of those who retained lawyers, 
but of most who took no action and even 
some who had done it themselves. Many 
seemed convinced that the whole system 
operated in part for the benefit of lawyers 
and that the difficulty of recovery was part- 
ly because lawyers designed it so that their 
services would be required. 

What factors induce injured people to 
make claims and institute law sutts? 

As to this question, a preliminary point 
should be made: With one exception, if a 
factor encourages a person to make a claim, 
it also leads him to obtain the services of a 
lawyer. 


First, the higher the actual expense the 
person was put to, the higher the actual 
losses suffered, the more likely to make a 
claim he is. Having determined to make a 
claim, the higher the losses, the more likely 
he is to obtain a lawyer. 

Second, those who believe that the other 
party was at fault and that they themselves 
are free from fault are more likely to make 
a claim than those who believe that they 
shared the blame, or that it was nobodys 
fault, or who couldn’t say who was to blame. 
Having determined to make a claim, those 
who felt free from fault were more likely to 
retain a lawyer than those who felt partly at 
fault themselves. 


Third, those who had had other accident 
experience and had made a claim and re- 
covered something were more likely to make 
a claim than those who had never had an- 
other accident, and much more likely to 
make a claim than those with other acci- 
dents who had attempted to recover and 
failed. 


Fourth, those who consulted with others 
about their accident and injury were more 
likely to make a claim than those who talk- 
ed to no one about it, and those who talked 
with doctors, lawyers, their employers, their 
insurance broker or some such “authority 
figure” were more apt to make a claim than 
those who consulted only with ene | or 
friends. So too, consultation, particularly 
with an “authority figure” leads those who 
made claims to obtain the services of a law- 
yer. It should be noted, however, that about 
one-third made claims and obtained law- 
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yers without consulting anyone, merely as a 
result of their own conception of the proper 
action to take. 

Fifth, people who were in the higher so- 
cial and economic bracket—of higher edu- 
cation, income and job status—were more 
likely to make a claim than those whose in- 
come, education and job status were lower. 
This is the only factor, however, that re- 
tarded the likelihood of retention of a law- 
yer. The higher the social and economic 
status of the individual injured was, the less 
likely he was to retain a lawyer and the 
more likely he was to press the claim him- 
self. On the other hand, once a claim was 
determined by a person in a lower social 
economic bracket, the retention of a lawyer 
was almost universal. 

What factors deter people from making a 
claim or instituting suit? 

Aside from the converse of the items pre- 
viously mentioned, which of course deter 
claim and suit—small losses, a feeling of per- 
sonal fault, lack of consultation with others, 
lack of previous accident experience or fail- 
ure to recover as a result of previous acci- 
dent, or a low social economic status—one 
major deterrent appeared to instituting a 
claim or retaining a lawyer. This factor was 
totally unexpected. If the injured person 
had had previous experience with courts—as 
a witness or a juror or as a party—he was 
deterred from making a claim as a result of 
this injury. And the more times he had 
been exposed to the courts, the less likely 
he was to make a claim. In addition, of 
those who did make a claim, court exposure 
decreased the likelihood that they would re- 
tain a lawyer, and increased the chance 
that they would indulge in “do it yourself” 
action. 

What factors seem to have little or no 
effect on those people in their decision to 
claim? 

At least two factors appear which it might 
be thought would lead to claims or suits 
but which in fact did not affect the actions 
of these injured people. 

First, whether or not the injured person 
knew lawyers, and used lawyers before, or 
had family or other contacts with lawyers, 
had no effect on the decision to make a 
claim, nor did those who had such exposure 
to lawyers who did make a claim retain law- 
yers for this claim with any greater fre- 
quency than those without lawyer exposure. 

Second, abstract attitudes about lawyers, 
courts, insurance companies or the entire 
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system did not affect the decision to make a 
claim. Those who had no identifiable atti- 
tudes, such as hostility toward lawyers, or 
friendliness toward them, resentment or 
admiration of insurance companies, were 
slightly more likely to retain lawyers than 
those who had an identifiable attitude. For 
example, those who thought that lawyers’ 
fees are too high, were as apt to retain law- 
yers as those who thought them fair, while 
those who had no attitude on the subject 
were more apt to retain lawyers than either 
of the other groups. It seemed that the con- 
crete factors of loss, concept of liability, per- 
sonal influence, previous accident and court 
experiences, and social economic status were 
the items which directed the action of these 
people, rather than vague ideas or attitudes 
which had no immediate relationship to 
their problem. 


What do these people think of lawyers, 
and do about getting one? 


In general, injured people seem to have a 
resentment, not specifically against lawyers, 
but against the fact that they believe recov- 
ery for their injuries is almost impossible 
without the services of a lawyer. This is 
true of those who do nothing about their in- 
jury, those who “do it themselves,” and 
those who retain lawyers. Those who talk 
with others about their injury and possibil- 
ity of a claim are urged to retain lawyers, 
and their own belief that one is necessary 
is thus re-enforced. Those who do not re- 
tain lawyers believe, nevertheless, that the 
insurance companies make better offers to 
those who have lawyers, but to some extent 
they feel that if they can save the amount of 
the lawyers’ fee they may net more in the 
end. Generally they believe that lawyers’ 
fees are high, and specifically that the law- 
yers’ share of their recovery is too high. 
However, since they believe that no recovery 
at all is likely without a lawyer, they are 
satisfied to accept the contingent retainer 
arrangement in spite of the fact that most 
believe the lawyers’ percentage excessive. 
On the other hand, the majority believe that 
lawyers, as professional men, should be paid 
something for their time and work, and 
would in most cases retain a lawyer even 
if they had to pay a fee, win or lose. Ap- 
plying this to their own present case, how- 
ever, many who did retain lawyers would 
not have done so if they had to pay some- 
thing regardless of the outcome. Generally 
speaking, the great majority of these people 
would welcome a system which worked 
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simply and mechanically without the ne- 
cessity of retaining a lawyer, if, as a result, 
they obtained reimbursement of their ex- 
penses plus a small amount for troubles and 
pain. 

The injured people for the most part re- 
tain lawyers they already know, or are 
known or recommended by family or 
friends. A substantial number retain law- 
yers recommended by employers, fellow 
workers, their doctors or their insurance 
agent or broker. 


What do these people think about the in- 
surance industry? 


The great majority believe that the in- 
surance companies have received large sums 
of money as premiums over the years, which 
they are reluctant to pay out on personal in- 
jury claims. They believe that if more is 
paid by the companies, premiums will go 
up, but many don’t believe that necessary. 
They believe that, as to their own claim, 
just payment is resisted, but they believe 
that as to others, the insurance companies 
pay money unnecessarily or too easily. They 
believe that, like lawyers, the companies and 
their claims adjusters and lawyers make the 
system unduly complicated and make re- 
covery difficult partly to help lawyers have 
legal business. Finally they believe that in 
dealing with the insurance companies they 
are at a great disadvantage and that their 
claims will be unjustifiably cut down, and 
therefore exaggeration of claims (especially 
through their lawyers’ action) is justified as 
a bargaining device. They believe others 
guilty of undue exaggeration or even fraud, 
but of course, not themselves. They regard 
themselves as the victims of an unduly com- 
plex system operated by the insurance com- 
panies, lawyers and courts with a usual re- 
sult of depriving them of their rightful due. 


What do these people accomplish by their 
claims and suits? 


For those who made a claim the average 
recovery was $850. After the average attor- 
ney’s fee of 40% is deducted the net to the 
claimant was $510. The average loss, in- 
cluding property damage to the car was 
$420, so it appears that the average injured 
person came out $90 ahead to compensate 
himself for pain, suffering and trouble. In 
fact, for about 20% of the group the recov- 
ery fell as much as $50 less than actual ex- 
pense while for the rest expenses at least 
were recovered with a surplus running from 
a few dollars to several hundred. 
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CONCLUSION 


I will not attempt to summarize in con- 
clusion. This entire statement is in fact a 
summary of a much more extensive report 
soon to be published under the title “Acci- 
dent Aftermath”. Nor will I attempt to 
suggest the reasons why people believe and 
act as they do. Nevertheless, it can be seen 
that what they believe affects their actions 
and that their actions affect all of those con- 
cerned with personal injury claims and liti- 
gation. 


It is probably safe to say that as time goes 
on, and more and more people have had ac- 
cidents and experience in claims for per- 
sonal injury, their increased sophistication 
will be reflected in increased activity on 
their part. The major deterrent to this ac- 
tion seems to be actual experience with 
courts and lawyers, and so it seems that it 
is upon us that the burden must fall if their 
beliefs and actions are to be changed. 


PAYMENT FOR ACCIDENT VICTIMS: 
THE LAW AND THE MONEY 


MAUvRICE ROSENBERG 
Professor 
Columbia University School of Law 


T the outset I can promise that you 
will hear more numbers before I sit 
down. This is said without shame or apolo- 
gy. For while I practiced law for nine years 
in the blissful opinion that lawyers were 
meant to be thinkers, not counters, and that 
numbers were strictly for the bird watchers, 
recent experience has taught me differently. 


I now believe with deepest conviction that 
quantitative methods, so pervasively used 
in other endeavors, will be increasingly a 
tool of law men. In the struggle for better 
justice, the facts are our secret weapon and 
quantitative research will set the facts free. 


Law’s concern is, of course, human be- 
havior at the wholesale, not the individual, 
level. In given situations the behavior of 
human groups often follows patterns. 
These patterns are ascertainable, calculable 
and predictable within useful limits of ac- 
curacy. Numbers are the language for trans- 
lating these patterns of fact into usable con- 
cepts. 

This is by no stretch to suggest that quan- 
titative data are everything. We deal here 
with a human science. Individual varia- 
tions and personal values count heavily. I 
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am not saying that in solving legal problems 
numerical data about law in action will be 
utterly decisive, but only that they will be 
—they already are—utterly useful. 

My purpose here is to set Mr. Hunting’s* 
exciting data about minor auto injuries in- 
to their broader context. Then I would 
like to present some additional findings 
about accidents, injuries, the law and mon- 
ey and explore their implications as related 
to the insistent question of how the law 
ought to handle the problem of negligent 
away-from-work injuries. 


NATIONWIDE Costs 


We live in an accident civilization. Mod- 
ern society pays a fearful price in human in- 
jury for its increasing mobility and speed, 
its spreading cities and its booming tech- 
nology. Each year accidents claim at least 
10 million victims, of whom 100,000 are 
fatalities. On average, everybody in this 
room will suffer one accident for every 20 
years he lives. 


Pale before the human cost, but stagger- 
ing in its own right, is the dollar price of ac- 
cidents. In this country having an accident 
is big business. It ranks with public educa- 
tion and is miles ahead of even such famil- 
iar statistics as the money spent on drinking 
beer and betting the horses. At the Colum- 
bia University Project for Effective Justice 
we have estimated that the total cost of ac- 
cidental injuries in this country is $15 bil- 
lion a year. This figure includes injuries on 
the job and off; those where someone else is 
blamed and those self-inflicted. It comprises 
direct costs of $5 billion for lost wages, doc- 
tor and hospital services, drugs and the like; 
and indirect costs of about $10 billion. 


THE OVERVIEW IN New York City 


To draw the focus more sharply, it will 
help to concentrate on New York City and 
the class of negligence cases that interest 
lawyers most: the off-the-job injuries where 
there is someone else who might be blamed. 

We believe that each year about 220,000 
New Yorkers are hurt in non-industrial ac- 
cidents where someone else might be liable. 
The bill for their breaks and bruises is run- 
ning today at the rate of about $220 mil- 
lion a year and is paid to over 160,000 per- 
sons. 


1For brevity, I shall refer to the Hunting-Neu- 
wirth research by the former’s name. 
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Lawyers’ fees take about $75 million of 
that total. This works out to an average 
36% of the money that changes hands.* 

For mild personal injury cases like those 
Mr. Hunting described—the ones that re- 
cover under $1,000—the lawyers’ share is 
about $20 million. 

Those figures are meant to give you a 
quick overview of the New York City pic- 
ture. To develop the specifics this paper 
will proceed along two major lines. First, 
does the common law “fault” principle work 
to retard the frequency and rate of making 
injury claims, and if so, to what extent? Sec- 
ond, do the claimants do better financially 
—do they pocket more dollars—if they get 
a lawyer than if they do not? 


SOURCES OF THE DATA 


Most of the figures that are reported here 
derive from closing statements filed by law- 
yers in Manhattan and the Bronx after they 
have been successful in recovering money 
damages for personal injuries for clients 
who retained them on a contingent fee ba- 
sis. However, important data have also 
come from special studies made by insur- 
ance companies at our request and from 
studies made by outside groups, some aca- 
demic, some not. We have additional fig- 
ures from the New York Transit Authority 
and the Corporation Counsel. 

Essentially, we did this: with the permis- 
sion of the Appellate Division, First De- 
partment, we took a sample of closing state- 
ments filed during 1957 and a smaller sam- 
ple in 1959, and analyzed them. Then we 
drew on other sources. 

The closing statements pour in at the 
rate of over 80,000 a year. Back in 1957, 
when they were filed in only one-half that 
quantity, we sampled nearly 4,000 of them 
in accordance with approved techniques 
and processed the data on IBM machines. 
Then we did various other surveys in order 
to check on the validity and reliability of 
the 1957 figures, and to close certain gaps 
in the basic data. 

This paper tells part of what we learned. 


EFFECT OF THE FAULT PRINCIPLE 


As we all know, common law rules gen- 
erally applicable in New York and all but 
seven of the other states, rest on two major 
pillars. First is the idea that defendants 


2Where claimant has a lawyer. 
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should not be liable for all injuries they 
cause, but only for those that result when 
their conduct falls below reasonable stand- 
ards. Second, potential plaintiffs should 
show care for their own safety and not be 
allowed to recover for injuries to which 
their own fault was a contributing factor. 
In short, the rules extend an invitation to 
claim damages for injury only in those cases 
in which the defendant is legally at fault 
and the plaintiff is legally blameless. The 
rules envision all-or-nothing recovery, with 
no offset in the damages for imperfect lia- 
bility. Those propositions summarize the 
theory of the “fault principle.” What is the 
practice? 

The evidence is that in day-to-day opera- 
tion the fault principle functions quite hap- 
hazardly. At least, we know it is effective 
only to a surprisingly slight degree in retard- 
ing imperfect claims of the mild auto kind. 
From collateral research, we suspect this 
holds true for other injuries. We also sus- 
pect that again contrary to theory, the 
fault principle works to reduce damages in 
many cases. From our research we cannot 
measure these effects with decimal point 
precision. But on the claims retardation 
problem we have some informed estimates 
that are much better than guesses. 

When we ask whether the fault principle 
inhibits claims we actually pose two com- 
plementary questions. First, is it effective 
in discouraging claims from being brought? 
Second, is it effective in defeating claims 
that are brought? If the answer is “yes” to 
this latter question, we can expect it to in- 
fluence the answer to the first question. 


As to whether the rules inhibit bringing 
claims, the Hunting study gives us the kind 
of information depicted at the top of the 
Chart entitled “What About Fault?” If we 
use his percentage figures as if they repre- 
sented absolute numbers, we can see, first, 
that if there were no contributory negli- 
gence rule we could expect (87 + 5=) 92 
claims in 100 potential cases. 


Next, our Project researches show that 
among every 100 claims that are brought, 
84% result in some recovery and 16% in no 
recovery. As to the latter, we do not know 
how many fail because of ignorance, the 
statute of limitations or other non-fault 
rules and how many founder on the fault 
principle. Therefore, we shall make alter- 
nate assumptions. 


If we assume that the negligence and con- 
tributory negligence rules account for the 
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entire 16% rate of failure, this would mean 
that abolishing the fault principle would 
result in all 92 claims’ recovering instead of 
only 73. Contrariwise, if we make the op- 
posite assumption and premise that reasons 
other than the fault rules account for all 
16% of the failures to recover, then abolish- 
ing fault would make no difference. There 
would still be a 16% failure rate among 
claims or (92 — 15=) 77 recoveries. 

Thus, to summarize, the effect of repeal 
of the fault principle would mean: 


(1) an increase of 5/87, or 5%-6% in the 
frequency of claims; and 

(2) an increase of between 5% and 26% 
in the frequency of recoveries. 


I must caution with much emphasis that 
the claim figures are based upon observa- 
tions made in moderate auto injury cases. 
These make up 14 of the 220,000 claims gen- 
erated each year by New York City acci- 
dents, but they may not typify the other 24. 
Speculation suggests that victims of slighter 
injuries may be more inhibited by the fault 
rules than the Hunting people; and that 
those with more serious injuries are less in- 
hibited. It may even be that these differ- 
ences roughly balance out and leave basic- 
ally intact the finding that the fault rules 
discourage only 5% of potential claimants 
from prosecuting their demands. We don’t 
know. 


Therefore, I offer these figures as merely 
suggestive and illustrative rather than def- 
initive. But at the very least they are valu- 
able as demonstrations of what we could do 
with more extensive data. 


For example, consider their usefulness in 
the hot debates that have raged throughout 
the country over getting rid of the contri- 
butory negligence rule in favor of a com- 
parative negligence doctrine; or the more 
sweeping proposal, getting close attention 
in California, to transfer automobile cases 
from the common law to a compensation 
system in which negligence would be im- 
material. One of the warmest issues is over 
how much step-up in claims volume would 
result from scrapping the fault rules. With- 
out the facts which alone can settle the 
quarrel, the debate has been carried on 
with wild guesses and unprovable prophe- 
cies on both sides. Data of the kind you have 
heard this morning would allow us to work 
with reasoned predictions instead of num- 
bers from a hat. 

I believe that a serious study should be 
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made to determine on a larger scale and for 
a wider selection of cases to what extent 
people and their lawyers pay attention to 
the negligence and contributory negligence 
rules in making claims for personal injur- 
ies. The study should not be confined to 
auto accidents alone, but should deal with 
all types, and with injuries of varying de- 
grees of seriousness, from the slightest to 
the most grave. Such a study in which law- 
yers and behavioral science people should 
cooperate, would tell us not only what to 
expect in the _ of increased claims if we 
abolish the fault principle entirely, but 
would give us important insights into how 
much increase in claims volume would re- 
sult from modifying the contributory negli- 
gence rule in favor of a comparative negli- 
gence standard. 


Before leaving this subject, let me add a 
footnote. We know from the Hunting data 
that at least with respect to mild auto in- 
juries only about 5% of the persons injured 
decline to bring suit because of fault rules. 
By contrast, about 8% of the people fail to 
make claim even though the fault rules are 
satisfied. If one could generalize from this 
sparse evidence, one could say that more 
people decline to make claim for reasons 
other than the fault rules than are discour- 
aged from making claim by those rules; the 
ratio is 8:5. 


THE LAwYER’s ROLE 


Not quite 30 years ago the famous Colum- 
bia group which urged abolishing the fault 
idea in automobile injury cases and adopt- 
ing a type of workmen’s compensation plan 
for processing them, found that lawyers 
were retained in 14 of these cases. Today 
we heard from Mr. Hunting that in the 
cases he surveyed the retention rate is twice 
as high—2% of the cases. Our own research 
convinces us this figure is slightly conserva- 
tive; that across the board in these cases law- 
yers are retained 34 of the time. That is, of 
New York City’s 193,000 claimants, 154,000 
get a lawyer and 39,000 help themselves. 

An interesting question is whether, from 
the bar’s viewpoint, this is just a pleasant 
habit the public has slid into or a reflection 
of canny economic instinct of the man in 
the street. Do victims do better with a law- 
yer or without? I think the answer clear- 
ly is, “with.” 

As to how a claimant fares on the liability 
question: it seems clear that his chances of 
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recovering something go up substantially 
when he retains a lawyer. This might ap- 
pear a fairly obvious conclusion to draw 
from the Hunting statistics showing that at- 
torneys recover something in 90% of the 
cases they take, whereas the other victims 
collect only 65% of the self-handled cases. 
But those figures can’t be swallowed at face 
until a possible distortion is ruled out. 
What if the lawyers are taking only cases 
with easy liability and rejecting the tough 
ones? In that event the higher percentage 
of recoveries in the lawyer-handled cases 
would merely reflect their wise selecting, 
not their superior talent. 


The Hunting study indicates there is no 
such distortion by selection, for it reports 
that cases go to lawyers without reference to 
whether the liability issues are easy or close. 
The decisive factor distinguishing the self- 
handled cases from the attorney-handled is 
simply the question of how much money is 
involved in the claim. The ones with the 
heavier losses gravitate to lawyers, the light- 
er ones tend to be prosecuted by the vic- 
tims themselves. 


Do CLAIMANTS Do BETTER WITH LAWYERS 
Even AFTER PAYING THE FEE? 


To determine whether, in the cases that 
recover something, a claimant pockets more 
money with a lawyer than if he had handled 
the case himself is a tricky matter, since 
one didn’t encounter cases terminated both 
ways. The first piece of information we 
have is that among small cases (recovering 
under $1,000) the ones handled by lawyers 
average 2 14 times as much as those handled 
by the claimants themselves. The actual 
figures are $407 for the attorney cases 
against $158 for the others. The wide dis- 
parity made us suspect that lawyers were 
bringing home more bacon than the vic- 
tims could have obtained themselves. Even 
if we grant that a lawyer is more likely to 
reject a small-damage case than a larger 
one, the size of the step-up remains intrigu- 
ing. 

We decided that if we could find the out- 
of-pocket expenses in a group of cases, some 
of which were handled by lawyers and 
others not, and compare the recoveries, we 
could learn whether a do-it-yourself claim- 
ant fares better in the end than the one with 
a lawyer. We found part of what we sought 
in a 1955 study of Philadelphia auto injur- 
ies—much like the Hunting survey. In a 
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sample of attorney-handled cases the 
amount recovered exceeded expenses in 
74%, of the cases; in the self-help cases, the 
recovery topped the expenses in only 33% 
of the time. While the sample was small, 
the implication was sizeable: in attorney 
cases, the recovery exceeds the out-of-pocket 
expenses more than twice as often as in the 
self-handled cases. 


We found even stronger evidence in the 
Hunting data; and a qualification. At my 
request Mr. Hunting was kind enough to 
compare the expenses in his cases with the 
amounts recovered, according to whether 
or not a lawyer was involved. It turns out 
that in cases with expenses of under-$200 
the victim nets about the same without a 
lawyer as with one, after deducting the fee 
(with lawyer, $225; self-help, $250). But 
in cases with over $200 in expenses the vic- 
tim’s net was $860 if he had a lawyer, and 
only $315 if he did it himself. 


I interpret this evidence as suggesting in 
all but the lowest expense cases a victim 
does better, both in point of recovering 
something and in point of how much he 
nets if his case is handled by a lawyer. It 
appears that the old adage has a_new corol- 
lary: A claimant who represents himself has 
a fool for a lawyer (unless his expenses are 
trifling) . 


THE LAwyeEr’s FEE 


The contingent fee is the all-but-univer- 
sal arrangement in New York City injury 
cases. Under the ethical fee “ceilings” pre- 
scribed by the First Department beginning 
in 1957 the lawyer’s percentage may be set 
at either 14 of the recovery (after expenses) 
or on a variable percentage scale that slides 
downward as the amount recovered goes 
upward. By the sliding scale option the 
court rule legitimates a charge of 50% of the 
first $1,000, 40% of the next $2,000 and so 
forth. On recoveries over the $25,000 mark, 
the scale makes 25% the maximum rate. 


As it works out, the lawyer will do better 
on the sliding scale than on the straight 44 
formula in the vast majority of cases. At 
$33,000, however, his fee is $11,000 under ei- 
ther formula; and once that point is passed, 
he will be better off with the 14 arrange- 
ment. It develops that lawyers can figure 
out on which side their bread is buttered, 
even with percentages involved they show a 
wide preferment for the sliding scale fee and 
use it in 88% of these cases. 
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It is interesting to notice that when the 
court sets the fee—as quite often happens 
because of the prevalence of infants’ suits— 
the lawyer is usually awarded 14 of the re- 
covery. Whether this means that the trial 
court justices disagree with their appellate 
brothers as to what is a fair percentage is 
something we don’t know. Probably not. 
I suppose they are merely giving outlet to a 
protective attitude toward injured infants. 


Not all the vagaries in the statistics on 
lawyers’ fees are easy to explain. One that 
is uniquely bizarre is this: the deeper a case 
goes into the litigation process, the lower 
the attorney's percentage share. To us this 
is curious and confounding because it sug- 
gests that the greater the lawyer’s effort, 
the lower his share. And this, I hasten to 
add, is definitely not a statistical mirage, 
because the observation holds true even 
when recoveries of the same size are com- 
pared. In other words, lawyers get a higher 
percentage of a $3,000 settlement obtained 
without suit or trial than with. Perhaps the 
lawyers are absorbing court fees and ex- 
penses in the stickier, more durable cases, 
and this has the consequence of depressing 
their percentage in those cases. But the fig- 
ures show that this can be only a partial ex- 
planation. 


At this point there is a moral worth not- 
ing. The Appellate Division’s avowed rea- 
sons for imposing these fee ceilings was its 
distaste for the frequency with which law- 
yers had been exacting 50% contingent fees 
in the years before Rule 4 took effect. Ina 
case that came to its attention in 1950 the 
court took note of: “a growing practice of 
attorneys” to require 50% retainer and went 
out of its way to comment that an aggree- 
ment for 50%, “regardless of trial or settle- 
ment or the nature or amount of the serv- 
ices entailed or of the recovery obtained 
can hardly be justified professionally or so- 
cially.” Buckley v. Surface Transp. Co., 277 
App. Div. 224, 226, 98 N.Y.S. 2d 576, 578 
(Ist Dept. 1950). The court then made a 
survey of hundreds of thousands of person- 
al injury retainer agreements in its files, 
found that 60% of them called for a fee of 
50%, and denounced the practice as too 
prevalent to be an accurate reflection of the 
services entailed. The court’s position was 
that while on occasion a 50% charge is de- 
fensible—as when a recovery is gained after 
sizeable efforts—this could not be true in 
60% of the cases. The plaintiff's bar pro- 
tested that while retainer agreements com- 
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monly called for a 50% fee, this was merely 
a cautionary measure and lawyers in fact 
charge less than specified if the case pre- 
sented only normal difficulties. 


Unpersuaded, the court pronounced the 
rule limiting fees and laid it down that on- 
ly in respect of the first $1,000 recovered 
could a 50% fee be exacted. In what frac- 
tion of the cases does the 50% fee become 
automatically legitimate, would you imag- 
ine? Not in a fourth of them, or in one 
half, or in 60%; but in slightly over 70%, 
for more than 70% of the cases close at less 
than the $1,000 limit. 


I mention this odd and unexpected turn 
of affairs with the utmost regard for the mo- 
tivations of the court in constructing the 
fee ceiling. It is merely a case of mild mis- 
fire. Meanwhile, it is heartening to report 
that as of 1957, lawyers charged the maxi- 
mum in only 43% of their cases. And again 
paradoxically, in only 38% of the under- 
$1,000 cases. 


SOME FINAL OBSERVATIONS 


There are a few facts which we have un- 
covered that are of interest even though 
they are not directly responsive to the big 
questions—what about fault? and do claim- 
ants do better with lawyers? 


We often hear it said that the courts work 
only on the periphery of the law. The im- 
plication is that most legal disputes are re- 
solved without formal court adjudication. 
That is certainly true in this area of the 
law. Only 3% of the payments made to in- 
jured claimants are the result of court 
judgments. The rest of the cases are dis- 
posed of and 97% of money moved, by a 
bargaining process in which the victims, 
defendants, lawyers and insurance company 
representatives are the chief participants. 


It turns out that lawyers in New York 
City sue about 14 the injury cases that come 
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into their hands. These account for 75% 
of all the money that changes hands, which 
is ready evidence that the average suit pro- 
duces more money that the average unsued 
claim, We have concluded that the cases do 
not get substantially bigger awards because 
they were sued, The dynamics are just the 
reverse: where bigger damages are involved 
there is a higher likelihood of suit. There 
is also a greater likelihood that the large 
case will reach trial than that the small case 
will. 


There has been much said of late about 
the overconcentration of these cases in the 
hands of a limited segment of the bar. We 
have some information on the subject, but 
it is confined to the plaintiff’s side of the 
picture. We find that about 300 lawyers 
in New York City are personal injury “‘spe- 
cialists” in the sense that they recover in 100 
or more of these cases each year. 


These 300 specialists are by no means 
lonesome in the field. Of the 25,000 prac- 
ticing lawyers in Manhattan and the Bronx, 
about 15,000 a year handle one or more per- 
sonal injury claims. This figure, coupled 
with the estimated $75 million in annual 
fees that the plaintiff's bar receives from 
negligence cases (and this takes no account 
of the salaries and fees paid to defense coun- 
sel) will give an idea of the magnitude of 
the bar’s commitment to this kind of legal 
controversy. I am not saying that this is a 
good thing or a bad thing; it is a fact. The 
bar is heavily involved in personal injury 
litigation, whether we like it or not. 


Personal injury litigation is more than a 
curous phenomenon of contemporary life; 
it is an institution with major human and 
economic impact. We need to know much 
more about it than we now know. We need 
to learn it in a serious, systematic and 
thoughtful way. It would be a working 


service for this great Bar Association to act 
vigorously and generously to advance ef- 
forts to get the needed knowledge. 
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The Misuse of Demonstrative Evidence* 


STEPHEN A. MILWIpD 
Chicago, Illinois 


F YOU should wander into one of our 

courtrooms during the trial of a personal 
injury suit, you well might wonder if by 
chance you had not stepped into a display 
room of some medical supply house set up 
during one of your Medical Association 
meetings. In the courtroom you would find 
strewn about the counsel table and set up 
on easels, pedestals, and what have you, ana- 
tomical models, charts, blown-up (and I use 
that word advisedly) pictures, both in grue- 
some color and in black and white, Thomas 
collars of the daytime and nightime varie- 
ties, back braces, pelvic traction braces, cor- 
sets, girdles, and a multitude of orthopedic 
appliances and, of course, a skelton, and in 
the midst of all this equipment with a point- 
er is “the unsworn witness”!—the plaintiff's 
lawyer. 


The purpose of such gadgets as “evi- 
dence” in the trial of a personal injury suit 
is quite evident, for there is “gold in them 
thar hills”. Stripped of such gadgets by a 
firm insistence on the application of the 
proper rules of evidence, the advocates of 
the “More Adequate Award” would have to 
be satisfied with only an adequate award 
for their clients—and themselves—and we 
would probably hear the same lament from 
them as when President Kennedy recently 
counted the gold reserve at Fort Knox: “I 
wonder where the yellow went.” 


When I was first asked to speak on this 
subject and was advised that the present 
high priest of NACCA, President Leo S. 
Karlin, was to address you on the other side 
of the coin, ““The Use of Demonstrative Evi- 
dence”, my immediate reaction was that Leo 
was to be on the side against sin and once 
again as the defendant’s counsel I was asked 
to become the devil’s advocate. My person- 


*Address given at Medicolegal Symposium of the 
American Medical Association, San Francisco, Cali- 
fornia, on March 10, 1961. 

1For a clear discussion of the economic interests 
that the attorney handling a case on a contingent 
fee basis has in the outcome of that case and the 
effects of that interest in the trial of the case, see 
Paul F. Ahlers: “The Unsworn Witness”, 27 Ins. 
CounseL J. 257 (April, 1960) . 
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al reaction itself demonstrates how far the 
pendulum has swung in favor of the plain- 
tiffs in personal injury suits so that today 
all the psychological advantages of a trial 
are on the side of the plaintiffs, and the in- 
surance companies and the big corporations 
are the underdogs in such litigation. How- 
ever, before I am through I hope that I will 
be able at least to create an impression that 
we on the defendant’s side of the counsel's 
table are just as much in favor of demon- 
strative evidence as are plaintiff's counsel, 
and just as much against sin, provided that 
counsel on the plaintiff's side of the Bar 
can still pass a course in Evidence by Wig- 
more. 


RELUCTANCE To OBJECT 


Perhaps most of our troubles on the de- 
fendant’s side arise from the fact that we 
too should brush up on our Wigmore. To- 
day we let a lot of things in the course of a 
trial go by default. We can all reflect on 
how easily we stipulate today under the 
pressure to get things done as to the admis- 
sibility of records. As Paul F. Ahlers stated 
in his article “The Unsworn Witness”, 
supra: 


Nor is this a criticism of any class of 
lawyers. It is simply a reanalysis of a prac- 
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tice which has been passively accepted as 
a matter of course by lawyers in many 
jurisdictions whether they were for the 
plaintiff or defendant. 


I submit that we should have a reanalysis 
of this phase of our practice—the use of 
demonstrative evidence—and its abuses. 


FUNDAMENTAL RULES OF EVIDENCE 
OVERLOOKED 


On this question of demonstrative evi- 
dence the courts and the attorneys for the 
defendants have been sold a bill of goods 
by the NACCA boys with the result that 
fundamental rules of evidence are over- 
looked and a minimal injury, over-drama- 
tized and exaggerated by the various types 
of gadgets that I have referred to, is sold to 
a jury as a major injury. A few brief quo- 
tations from that leading apostle of the 
“More Adequate Award” and the person 
who here in California started this modern 
gold rush that makes the one of 1849 pale 
in significance—Melvin Belli— (and we will 
be privileged to hear from his distinguished 
partner, Lou Ashe, this afternoon), illus- 
trate quite aptly what plaintiffs’ lawyers 
have been able to get away with perhaps by 
default and perhaps in disregard of the fun- 
damental rules of evidence. Mr. Belli ad- 
dressed the 1955 annual meeting of the 
Wyoming State Bar Association on the sub- 
ject “Demonstrative Evidence”’.? 

Like my talk, he rambled on for the first 
four or five pages on such subjects as: “The 
_ Inadequate Award”, “Dealing With the Ad- 
juster”, and “Humility [sic.] A Necessary 
Tool”, and finally at page 20—“Demonstra- 
tive Evidence”—and there he started right 
off with reference to that now celebrated 
“The Jeffers Case” saying: 


To illustrate demonstrative evidence, I 
refer you to a case I tried against our Mu- 
nicipal Railway: Catherine Jeffers had 
suffered the traumatic amputation of her 
right limb below the knee as she was get- 
ting off a streetcar on Market Street at its 
regular stopping point in San Francisco. 

At the first trial, the verdict was $65,- 
000. At the first trial I employed all of 
my ability as a trial man, all of my attri- 
butes of sincerity and humility. I didn’t 
use demonstrative evidence. Perhaps I 


should say I did not use imagination. 
(Emphasis Mr. Belli’s) . 


2His remarks were published in 10 Wyo. L. J. 15. 
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According to Mr. Belli, fortunately for 
him and his client, the defendant’s motion 
for a new trial, based on the excessiveness 
of the verdict, was granted. The result of 
that second trial, to use Mr. Belli’s own 
words (10 Wyo. L. J. at page 21) was: 


I reset the case for trial before another 
judge and another jury. On the next trial, 
the verdict was $100,000, and there was 
another motion for excessive damages. 
This time the verdict of $100,000 was sus- 
tained. 


After stating the result, he then asked 
rhetorically: “Why the difference”, and 
answered his own question as follows: 


On the second trial I employed demon- 
strative evidence and I convinced both 
jury and judge, and gentlemen, it is im- 
portant that you convince your trial judge 
and talk to your trial judge, because don’t 
forget, he is the thirteenth juror, and he 
is the juror that singly carries as much 
weight as the other twelve collectively 
with appellate justices. (Emphasis again 
Mr. Belli’s) . 


Well, how did he convince “both jury and 
judge” on this second trial? Mr. Belli an- 
swers this question in this manner: 


The first trial judge in my Jeffers case 
had never seen an artificial limb. When I 
came into court on the second trial it oc- 
curred to me, I am asking this jury to 
give my client something. I must show 
them, if possible, just exactly what it is. 
I can’t show them an intangible commodi- 
ty: pain and suffering and tears. **** 


On the first day of trial, at the time of 
the opening argument, I had brought in- 
to court a large object wrapped in yellow 
butcher paper. I placed this down on the 
counsel table and left it there during the 
entire trial. Of course, the jury, the judge, 
and opposing counsel were curious. I 
moved it from the side of the table to the 
back of the table, to the front of the table, 
close to the jury. I picked it up and put it 
on one of the seats in the courtroom. But 
I never unwrapped it. 


Well, when did the unveiling take place? 
Again, Mr. Belli answers the question for 
us: 


When it came time for me to argue the 
case, I took the object in the paper before 
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the jury box. It took me about five min- 
utes to unwrap it. When I did, I said, 
“This is what this young girl is going to 
have to wear for the rest of her life—this 
artificial limb—this marvelous scientific 
invention. You see here the metal and the 
harness and the strappng and the brutali- 
ty of an artificial limb, no matter how 
adeptly made.” 


I asked Number One Juror to handle 
the artificial limb and then to pass it 
among the other jurors. I asked them to 
“feel the fine texture of the flesh, to feel 
the warm blood coursing through the 
veins, to move the noiseless joints, to com- 
pare them with the articulating parts of 
their own knees.” I told them this was 
the great piece of scientific achievement 
my friend has spoken of, which anyone 
would gladly substitute for a natural 
limb. 


The jury passed the “member” from 
juror to juror. It took about a half an 
hour. All this time my plaintiff sat in 
the courtroom in plain view with only 
one natural leg! I could see the verdict 
sealed in the looks on their faces as this 
limb was being passed around. Gentle- 
men, the jury was convinced; the trial 
judge was convinced. The jury was out 
thirty minutes! 


And Mr. Belli then concluded: 


This use of demonstrative evidence was 
available to any lawyer who tried this 
om, °" 


This portrayal of actual demonstrative 
evidence before a jury, is available in an 
type of case. (My emphasis this time an 
not Mr. Belli’s) . 


I submit: Isn’t this straying a wee bit out 
in left field, and into the fog that rolls over 
the Bay into Candlestick Park to say that 
this is “actual demonstrative evidence?” 
Sure, it was “demonstrative”, but if the 
fundamental rules of evidence had been 6b- 
served, Mr. Belli had no business to pass 
around to the jury the prosthesis that he 
had kept under wraps throughout the trial 
and had not even marked as an exhibit, and 
for which no foundation had been laid. The 
defendant in that case was certainly en- 
titled to have a motion for mistrial granted, 
or the case reversed on appeal as the cost 
of the tactics so employed. 
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PHOTOGRAPHS 


But, returning to the subject matter of 
this talk—how can we restrict the use of 
demonstrative evidence to its proper place? 
Are we obstructionists and merely trying 
to keep “the truth” from the jury when we 
insist upon the stringent application of 
fundamental rules of evidence insofar as 
the use of demonstrative evidence is con- 
cerned? Let us take up the subject of photo- 
graphs. We often hear the expression used 
both by lawyers and the courts that a photo- 
graph is more valuable than a thousand 
sworn words. That may very well be true, 
provided that a proper foundation has been 
placed for the admission of a photograph 
in evidence. The reason why we should not 
accept the reliability of photographs too 
easily is found in the truism stated by John 
F. Murphy in his article, “Do Photographs 
Tell the Truth?” 21 Neb. L. Rev. 354 
(October, 1942) : 


If the photographs made in studios of 
individuals for portrait purposes told the 
truth, were free from flattering retouch- 
ing, portraying us as we are, the profes- 
sional portrait photographer would soon 
be out of business. It is necessary for the 
studio cameraman to make photographs 
which are not truthful and tend to give 
a glorified result of the individual being 
photographed. In this type of photo- 
graph we do not desire the truth. 


That the type of photograph that may be 
offered in evidence also does not desire to 
show the truth is found in another excel- 
lent article on this subject by Dillard S. 
Gardner: “The Camera Goes to Court”, 24 
N.C.L. Rev. 233 (February, 1946). Mr. 
Dillard points out how obvious photograph- 
ic distortions of a slight abrasion can be 
made to have the “injury” stand out like 
horrible cuts, and shows how this can be ac- 
complished by exposing film with a bare 
minimum of light focused on the wound. 
He also shows how by study of the dark 
background, the photographic distortion 
becomes obvious to the experienced eye. His 
article is illustrated by actual photographs 
showing such distortions. 

Charles C. Scott in his article “Medicoleg- 
al Photography”, 18 Rocky Mt. L. Rev. 173 
(April, 1946), also gives illustrations on 
how a picture of a lesion made on panchro- 
matic film through a blue filter will reveal 
the wound as much bigger and far more 
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unsightly than in fact it is. He also points 
out the very fundamental danger to the use 
of such devices when he states that a jury 
has blind faith in photography and, there- 
fore, tends to accept photographs as correct, 
when on close analysis the photograph is 
not a true and correct portrayal. 

These articles show that we should not ac- 
cept the reliability of photographs too easi- 
ly, and when they are offered in evidence, 
they should be examined carefully and we 
should ask leave of court to cross-examine 
the witness through whom the photographs 
are offered to obtain all the possible knowl- 
edge that we can with respect to the type of 
film used, the filter, if any, used, the type of 
camera, the lens of the camera, the exposure, 
the shutter speed, the height of the camera, 
the light conditions, and ascertain the pres- 
ent whereabouts of the negatives. Where 
we can anticipate that photographs will be 
offered, we should arrange to have an ex- 
pert on the subject of photography present 
with whom we can consult as to the relia- 
bility of the photographs being offered. The 
present avenues of discovery being as broad 
as they are, we should utilize them to ob- 
tain access to these photographs in advance 
so that they may be scrutinized by our own 
experts, and the distortions can then be 
brought out most emphatically to the jury. 
If this is not possible, then a detailed cross- 
examination of the witness along the ave- 
nues outlined may cause considerable doubt 
as to the veracity of the photographs and 
may ultimately result in their admission in- 
to evidence with a comment from the court 
that “they are admitted for whatever they 
are worth” and then you really have some- 
thing to take up with the jury in your final 
argument. 

In the event that gruesome photographs 
are offered by the plaintiff and admitted in 
evidence, a close analysis of the background 
as to the production of this type of demon- 
strative evidence, or relating it to the issues 
of the case in a manner different from that 
of the plaintiff's approach can often turn 
the tables on your opposition. 


In a case that I recently tried involving 
very serious facial injuries to a two ard a 
half year old girl, the colored photographs 
purportedly taken on the day of the occur- 
rence, which showed an almost complete 
tearing away of the entire lower lip of the 
child with extensive bloody gashes on both 
sides of the throat, were so gruesome that 
at first the trial court was inclined to sus- 
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tain my objections that the introduction of 
such photographs would be highly prejudi- 
cial to the defendants. However, the plastic 
surgeon on further direct examination by 
plaintiff's counsel then testified that he 
used these photographs in conjunction with 
his treatment of the patient, and the court 
then took the position that the photographs 
were akin to x-ray film since they were used 
by the surgeon in his treatment of the pa- 
tient and overruled my objections. On cross- 
examination of the surgeon, I then develop- 
ed that the actual photographs that were 
admitted in evidence were blown up ver- 
sions of 35 millimeter film taken by the 
surgeon and that the first photographs that 
were developed for use by the surgeon were 
much smaller in size and that in fact he had 
never seen the blown up versions until he 
was called into court to testify. He had 
previously given the film to plaintiff's coun- 
sel five days before suit was filed, and at 
least one month after he had last treated 
the patient. I was, therefore, in a position 
to make very effective use of these conces- 
sions drawn out from the surgeon and to 
ask the jury in final argument not to be 
blinded by the use of the colored photo- 
graphs in their consideration of the issue of 
liability since it was very clear that the actu- 
al photographs introduced in evidence were 
there for one purpose, namely, to attempt 
to arouse their sympathy for the plaintiff 
and their prejudice against the defendants. 
The jury thus enlightened returned a not 
guilty verdict. 


In another case that I tried where the 
plaintiff sought recovery under the Illinois 
Dram Shop Act against a tavern operator 
wherein she alleged that three minors had 
been served intoxicating liquors, and under 
the influence thereof they had attempted to 
assault her, and she received multiple seri- 
ous injuries, the court overruled my ob- 
jection and admitted into evidence photo- 
graphs taken by the Sex Bureau of the Chi- 
cago Police Department after the plaintiff 
was found completely disrobed and in a 
badly beaten condition in a prairie on the 
outskirts of Chicago. The photographs 
showed the blackened eyes of the plaintiff 
and over 50 burn marks on her back pur- 
portedly inflicted by lighted cigarettes. The 
issue before the jury on liability was wheth- 
er there was actually a sale of alcoholic liq- 
uor to the three assailants, and if so, 


whether the assailants were intoxicated at 
the time of the assault. The plaintiff was 
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the only witness to testify that there was a 
sale of intoxicating liquors to the assailants 
by the defendant tavern operator, and we 
were able to produce several disinterested 
witnesses to the contrary. We were able to 
take the photographs and rather than hide 
them under a book in the course of the argu- 
ment, we took each photograph separately, 
held it up to the jury and asked them wheth- 
er in fact the gruesome portrayal there was 
the result of an act of an intoxicated person 
or that of one with a depraved mind, and we 
pointed out to them that the metropolitan 
daily newspapers throughout the country 
each day contained stories of such occurren- 
ces which are wholly unrelated to the use of 
intoxicating liquors. The very nature of 
the photographs clearly showed the deprav- 
ed minds of the assailants, and the jury 
agreed. 


MAKING PROPER OBJECTIONS 


In the course of a trial, the courts will 
place a brake on the introduction of these 
various gadgets employed by plaintiff's 
counsel if the courts are given help by de- 
fendant’s counsel. A general objection to 
the admission of such gadgets is not suffici- 
ent. Counsel should, and can, give in most 
instances a fundamental rule of evidence as 
a basis for the objection which the court 
will sustain. In the case of Selleck v. Janes- 
ville, 80 N.W. 944 (Wis. 1899) , the Supreme 
Court of the State of Wisconsin held that 
three photographs showing the injured foot 
of the plaintiff in various poses was error 
since there was other evidence showing the 
extent of the impairment claimed, thereby 
invoking the rule of cumulative evidence, 
and stated at page 945: 


Error is assigned upon admission in evi- 
dence of three photographs, showing the 
injured foot in varient poses. The distor- 
tion was most serious, and its exhibition 
in aggravated aspects was well calculated 
to arouse the sympathy of the jury, and 
to divert their minds from the merely 
secondary and pecuniary considerations 
alone relevant to the plaintiff husband’s 
recovery, to thoughts of pain and suffer- 
ing, both physical and mental, which the 
injured woman had endured. The photo- 
graphs were wholly unnecessary to a full 
description and explanation of her condi- 
tion, so far as it affected the damages re- 
coverable, namely, expenses for nursing 
and medical attendance, and loss of serv- 
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ice and society. Other evidence having 
shown that expenses and the extent of 
impairment of the wife’s condition very 
fully, the appearance of the foot could 
hardly be instructive or helpful. 


In the same volume, 80 N. W. at page 
855, the Supreme Court of the State of Min- 
nesota in the case of Stewart v. St. Paul City 
Ry. Co., held that the trial court properly 
refused to admit a photograph offered in 
evidence by the defendant taken some eight 
months after an accident which was pur- 
portedly a correct representation of the sur- 
roundings involved, stating at page 855: 


A photograph may be a correct repre- 
sentation of a place, and yet, from a ‘va- 
riety of causes, be very misleading as to 
distances or the relative size or location 
of objects. In this case a photograph 
would have had no real value as demon- 
strative evidence. Given the exact loca- 
tion of the hole and of the car at the time 
of the accident, the distance and direction 
of the one from the other was a mere 
mathematical problem, to be solved by a 
measurement of the face of the earth. 
The photograph could in no way aid in 
this matter. Its only effect would be to 
possibly mislead the jury, and give them 
an erroneous impression of distance, re- 
sulting either from the manner in which 
it was taken, or from error in the evi- 
dence tending to show that the car and 
the crowbar constituted an exact repro- 
duction of the condition existing at the 
time of the accident,—prone, as juries 
would naturally be, to accept any photo- 
graph as absolutely correct, not only as 
to the physical objects which it represents, 
but also as the impressions which it con- 
veys as to size and distance. We do not 
think that the court erred, under the cir- 
cumstances, in excluding the photograph. 


I submit that our courts should be two- 
way streets, and the same fundamental rule 
of evidence that where photographs are 
cumulative in effect, and there is ample oth- 
er evidence to prove the same point, they 
should not be admissible, should apply 
equally against the plaintiffs. 


THE PENDULUM SWINGS 


There is an old saying that if a swinging 
pendulum goes too far in one direction, it 
will ultimately start coming back the other 
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way. Well, there is a long gap between the 
decision of the Wisconsin Supreme Court 
in 1899 in the Selleck case and that of the 
Missouri Supreme Court in the case of 
Faught v. Washam, 329 S.W.2d 588, decided 
60 years later in 1959. In the Faught case 
the Supreme Court of the State of Missouri 
reversed a judgment for the plaintiff in an 
automobile accident case and held that there 
was error in the admission of unnaturally 
colored and inflammatory photographs 
showing plaintiff's severely injured right 
foot and left thigh. In the Faught case the 
trial court had admitted in evidence six 
colored photographs of the plaintiff's in- 
jured right foot and left thigh from which 
skin had been grafted onto the right heel. 
Two of the photographs had been taken six 
months subsequent to the accident, and 
four of them one year subsequent to the ac- 
cident. The defendant objected that the 
photographs were highly inflammatory 
since they purported to show bloody scabs 
in high and unrealistic colors—designed to 
inflame and prejudice the jury. The Mis- 
souri Supreme Court, while recognizing 
that the admission of photographs should 
be left to the sound judicial discretion of 
the trial judge, reversed the judgment in 
favor of the plaintiff, stating at page 600: 


But the doctrine of due deference to 
the trial court in discretionary matters is 
not to be self-administered by appellate 
courts to anesthetize against sensitivity to 
prejudicial error or employed by counsel 
to neutralize all such error; and we ob- 
serve that, in cases involving ordinary 
black and white photographs, our courts 
properly have concerned themselves not 
only with appropriate identification of 
the particular photograph as a true and 
accurate portrayal of that which it pur- 
ports to show but also with the question 
of whether the photograph was prejudici- 
al and inflammatory. As for the six col- 
ored photographs in the instant case, we 
have had sufficient familiarity with male 
limbs to know that the limbs shown in 
these photographs are not portrayed in 
their natural color (and certainly the 
same is true with respect to the back- 
grounds) , and we have had sufficient ex- 
perience in trial practice (inept as we 
may have been in that field) to perceive 
the probable inflammatory impact of 
such photographs depicting sympathy- 
provoking injuries in “high and unrealis- 
tic colors.” “A defendant, in an action 
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for damages for personal injury, suffers 
many unavoidable disadvantages, which 
makes it only the more necessary to shield 
him from those which may be avoided. 
The maimed, the widow, and the orphan 
draw strongly enough on the hearts of 
the jurymen without affirmative effort 
to arouse sympathy. Human nature 
needs no artificial aid in this respect.” 
Taylor v. Kansas City Southern Ry. Co., 
364 Mo, 693, 699, 266 S.W.2d 732, 736; 
Riepe v. Green, Mo. App., 65 S.W.2d 667, 
668. See Fitzpatrick v. St. Louis-San 
Francisco Ry. Co., Mo. 327 S.W.2d 801. 
**** *, Upon the first trial of this case, 
the six colored photographs under dis- 
cussion were excluded although then 
identified by the photographer who took 
them. Having examined and re-exam- 
ined, considered and reconsidered, these 
six colored photographs, we are con- 
strained to conclude that their probable 
inflammatory and prejudicial effect far 
outweighed their potential evidentiary or 
probative value [cf. People v. Carter, 48 
Cal.2d 737, 312 P.2d 665, 673] and that 
they likewise should have been excluded 
when offered upon the second trial. 


EFFECTIVENESS OF ORAL TESTIMONY 


I submit that the parties to a lawsuit 
should not invite error by attempting to in- 
troduce into evidence demonstrative evi- 
dence that cannot stand up to the funda- 
mental criteria that should govern their ad- 
missibility, and that counsel get carried 
away with the use of gadgets when in effect 
words and testimony of the witness who 
knows the facts is a far more effective in- 
strument in the trial of a lawsuit. As a de- 
fense attorney, I had recently the unique ex- 
perience of wanting blood to flow in a 
courtroom. The plaintiff had instituted 
suit against one of our hospitals alleg- 
ing that the intern and nurse at the 
hospital improperly administered a blood 
transfusion so that the blood entered 
the soft tissues of the patient’s shoulder 
and required her to be immobilized 
for six weeks in a cast, whereas the or- 
iginal cause for which she had been admit- 
ted would have required only a two day 
hospitalization. Our defense was based on 
the fact that the plaintiff had been hemor- 
rhaging for some time prior to her admis- 
sion to the hospital and that, therefore, it 
was difficult for the intern to find the ap- 
propriate blood vessel for the transfusion. 
On cross-examination, the plaintiff took 
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the bait so well to show that she was really 
a sick person that we were all ankle deep in 
blood in the courtroom when suddenly one 
of the two male jurors keeled over in a cold 
faint with his glasses askew over one ear. A 
mistrial was declared and the plaintiff was 
in no mood to go forward with another 
trial, and the case was settled for the same 
amount offered at a pre-trial conference 
some two years earlier. 


“The Unsworn Witness”—counsel for the 
a seal do equally as well. Our of- 
ice has a practice of hiring second year law 
students as summer law clerks so that they 
can be exposed to the practical sides of the 
law practice and at the same time permit us 
a chance to observe them. Recently two 
such young men were assigned to me while 
I was trying a “nickel and dime” lawsuit 
defending F. W. Woolworth and Company, 
and while enroute to the courtroom we went 
by another courtroom into which the plain- 
tiff was being wheeled on a stretcher en- 
compassed into all sorts of bandages, braces, 
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collars, etc., and shepherding over him was 
my fellow speaker, Leo Karlin. I could 
readily see the immediate interest of the 
two law clerks in what Mr. Karlin was do- 
ing, so I told them I understood that the 
jury in that case had already been selected 
and that Mr. Karlin was about to make his 
opening statement, and if they wished they 
could go into his courtroom and when he 
was through come back to where I was per- 
forming. Well, they didn’t come back that 
afternoon, and when my case adjourned for 
the day I found them as they were emerging 
from Leo’s courtroom. From the glow in 
their eyes, I could see they had witnessed 
quite a performance, and indeed they had, 
for after one of them had related to me the 
general nature of Leo’s opening statement, 
and how Leo had depicted every minute of 
of the plaintiff's various periods of hospi- 
talization and detailed statements as to his 
operation from the original incision to the 
final sewing up job, the entranced law 
clerk concluded, “and, Mr. Milwid, he did 
it all without using a single picture.” 
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OVERNMENT records and reports 

contain an abundance of relevant and 
helpful information for the lawyer engaged 
in civil litigation. However, just as one 
must catch the rabbit before he can have 
rabbit pie, so too must the necessary records 
and reports first be located. Once they are 
located, two questions arise, namely, are 
they available and, if so, can use be made of 
them on the trial? If they are open to the 
public, little difficulty should be experi- 
enced in obtaining inspection of them.’ On 
the issue of their admissibility, the Federal 
Official Records Statute? or the Federal 
Business Records Act* where applicable, or 


1See Pressman v. Elgin, 187 Md. 446, 50 A.2d 560 
(1947) , wherein petitioner, an attorney, sought to 
mandamus the Commissioner of Motor Vehicles to 
continue to keep open for public inspection accident 
reports which, by new legislation, were made inad- 
missible at the trial of a suit for damages. It was 
held that the new legislation did not repeal a form- 
er statute requiring all records, except those de- 
clared by law to be confidential, to be open for 
public inspection. 

228 U.S.C. § 1733 (1952). In Clayton v. Canida, 
223 S.W.2d 264 (Civ. App., Texas, 1949), defend- 
ant’s claim that the admission in evidence of a cer- 
tified copy of a tax return violated the best evidence 
rule was overruled. See Richardson v. Farmers Un- 
ion Oil Co., 312 P.2d 134 (Mont. 1957). 

328 U.S.C. § 1732 (1952). See Matthews v. United 
States, 217 F.2d 409 (5 Cir., 1954), where company 


reports of sugar sales made to the Alcohol Tax 
Unit were held not to come within the act when 
offered against a third person charged with illegal 
possession and maintenance of a distillery, since the 
reports of the vendor were not made “in furtherance 
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governing state statutes of similar purport, 
become relevant. 


1. Availability. 


In MacEwan v. Holm, the State Board 
of Health, by a statute passed in 1957, was 
charged with the duty of making a two- 
year study relating to radiation sources, 
after which it was required to “promulgate 
regulations and standards . . . for the safe 
use, handling, disposal and control of all 
radiation sources within this state... .” 
While the Board of Health was so engaged, 
plaintiff initiated requests for information 
from the Board. His repeated requests for 
an opportunity to examine the findings 
and the available data relating to radiation 
sources collected by the Board proving un- 
successful, plaintiff instituted suit. He 
based his claim for inspection upon a state 
statute giving every citizen the right to in- 
spect any public writing and requiring of- 
ficers to furnish opportunities for the in- 
spection of public records. On an appeal 
by plaintiff from a granting of defendant’s 
motion to dismiss, the court held the data 
were “public records” for purposes of in- 
spection by the public. Since the statute 
authorizing the study did not limit inspec- 
tion, the court stated inspection could not 
be postponed until completion of the study. 
As regards plaintiff's standing to seek the 
information, the opinion pointed out: “Un- 
der our statutes a person may inspect public 
records and files for a purely personal pur- 
pose; .. . he need not show a special inter- 
os. 


The MacEwan opinion, on the conten- 
tion that the data did not constitute “pub- 
lic records,” stated: 


It would serve no useful purpose to at- 
tempt to frame a general definition of a 
public record. Whether a record is to be 
regarded as a public record in a particu- 
lar instance will depend upon the pur- 
poses of the law which will be served by 
so classifying it, A record may be a pub- 
lic record for one purpose and not for an- 
other. Thus a writing may be a public 
record for the purpose of making it ad- 
missible in evidence without authentica- 


4359 P.2d 413 (Ore. 1961). 
5Id. at 418. 





of its business in the buying and selling of merchan- 
dise”; Standard Oil Co. of California v. Moore, 251 
F.2d 188 (9 Cir. 1957) , a civil antitrust action. 
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tion, but not for the purpose of consti- 
tuting constructive notice to a member 
of the public. Or it may be a public rec- 
ord sufficient to warrant judicial notice 
thereof, yet not be such a record as to re- 
quire its retention under a statute per- 
mitting the destruction of certain records. 
There are numerous cases defining the 
term public record for these various pur- 
poses.® 


While noting that California has “held that 
writings are regarded as a ‘public writing’ 
only if they fulfill two requirements: (1) 
they must be ‘official documents’ and (2) 
they must be ‘the written acts, or records of 
acts’ of public officials,” the court con- 
cluded: 


We are of the opinion that the public in- 
terest will best be served by giving the 
term “records and files” a broad construc- 
tion embracing all writing in the custody 
of public officers, rendering such writings 
subject to inspection unless there are cir- 
cumstances justifying nondisclosure.’ 


On the broad question of policy, the opin- 
ion stated: 


In determining whether the records 
should be made available for inspection 
in any particular instance, the court must 
balance the interest of the citizen in 
knowing what the servants of govern- 
ment are doing and the citizen’s propri- 
etary interest in public property, against 
the interest of the public in having the 
business of government carried on effi-- 
ciently and without undue interference. 
The initial decision as to whether inspec- 
tion will be permitted must, of course, 
rest with the custodian of the records. 
And since the justification for a refusal 
to permit inspection will depend upon 
the circumstances of the particular case, 
we can offer no specific guide for that ad- 
ministrative decision . In balancing 
the interests referred to above, the scales 
must reflect the fundamental right of a 
citizen to have access to the public records 
as contrasted with the incidental right of 
the agency to be free from unreasonable 
interference. The citizen’s predominant 
interest may be expressed in terms of the 
burden of proof which is applicable in 
this class of cases; the burden is cast upon 


6]d. at 417. 
tId. at 422. 





Page 444 


the agency to explain why the records 
sought should not be furnished.® 


Similarly, in Van Allen v. McCleary,® in 
which a parent, advised that his son was in 
need of psychological treatment and thera- 
py, was successful in forcing the Superin- 
tendent of Schools to make all school rec- 
ords of his son available for his inspection. 
Noting that “the Legislature has in many 
other contexts seen fit on the one hand to 
define what constitutes ‘public records’ 
which are available to all persons for inspec- 
tion,’° and, on the other hand, to charac- 
terize certain other records as being confi- 
dential and not subject to inspection by the 
public or, indeed, by persons who might 
otherwise have a more particular interest in 
them,” the opinion concluded: 


The court merely holds here that absent 
constitutional, legislative or administra- 
tive permission or prohibition, a parent 
is entitled to inspect the records of his 
child maintained by the school authori- 
ties as required by law.’* 


2. Admissibility. 


Even where the government record or re- 
rt is subject to ~ EO and is relevant, 
it may still be excluded. Thus, where plain. 


81d. at 421, 422. 

9211 N.Y.S.2d 501 (Sup. Ct. 1961). 

10The reference to New York laws were: Epuca- 
TION Law, § 144; PusLic HEALTH Law, § 4174; GEN- 
ERAL MUNICIPAL Law, § 35; ELECTION Law, § 380; 
Jupiciary Law, § 468; Civit Practice Act, §§ 382, 
410, 414; or to persons or agencies having an in- 
terest (e.g., PuBLic OFFICERS LAw, § 66-a; DOMESTIC 
Reations Law, § 114; Tax Laws, §§ 211, 384, 437; 
Stock Corp. Law, § 50; INSURANCE Law, §§ 198, 
370). Section 51 of the Gen. Mun. Law provides 
that: “All books of minutes, entry or account, and 
the books, bills, vouchers, checks, contracts or other 
papers connected with or used or filed in the office 
of, or with any officer, board or commission acting 
for or on behalf of any county, town, village or 
municipal corporation in this state are hereby de- 
clared to be public records, and shall be open, sub- 
ject to reasonable regulations to be prescribed by 
the officer having the custody thereof, to the in- 
spection of any taxpayer.” 

11The references to New York laws were: BANK- 
ING Law, § 36, subd. 10; id., Section 41, subd. 2; 
SANITARY CODE OF THE CiTy OF New York, Section 
33 (see Matter of Bakers Mutual Insurance Com- 
pany of New York, 301 N.Y. 21, 92 N.E.2d 49). 

12Supra note 9 at 514. 
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tiffs home in Oklahoma was destroyed by 
an explosion shortly after the defendant 
had installed a butane gas system, the court 
excluded an offered report as to the cause. 
The State Fire Marshal, among others, was 
required to investigate every fire. The in- 
vestigating officer was required to keep a 
record in his office, such report being open 
to public inspection. A Liquified Petrole- 
um Gas Inspector sent to the State Fire Mar- 
shal a report of his investigation. In it he 
stated defendant had used the pipes and 
connections on the property which formerly 
carried natural gas and that such were not 
proper for liquified petroleum gas because 
it causes the white lead in the connections 
to become porous and thus the gas will es- 
cape. In affirming the exclusion of this re- 
port, the court said: 


But, expressions of opinion and conclu- 
sions on causes and effects based upon 
factual findings are not always admissible 
as public records, especially where it is 
shown either that the conclusion or opin- 
ion which the statement purports to con- 
vey would not be admissible in evidence 
if tendered by the direct testimony of the 
maker, or if the denial of the right of 
cross-examination would result in the per- 
version of the rule of trustworthiness and 
reliability .... The statement is not in- 
admissible because of its lack of authen- 
ticity or because it is not a public docu- 
ment subject to public inspection, but be- 
cause the matter and things contained 
therein express merely the opinion of one 
whose official office and duty does not 
rise to the dignity of adjudication of 
causes and effects.** 


13Franklin v. Skelly Oil Co., 141 F.2d 568, 572 
(10 Cir. 1944). In Skoller v. Short, 35 N.Y.S.2d 68, 
72 (City Ct. 1942), it is stated: “No decision and no 
authority has been called to the attention of the 
Court for receiving in evidence, as a part of a report, 
the conclusions of a police officer, who was not a 
witness to the accident.” See Hunter v. Derby Foods, 
110 F.2d 970 (2 Cir. 1940) , where in a death action 
against a canned meat distributor, the coroner’s cer- 
tificate, reciting “accident—eating canned meat—en- 
teritis with an acute nephritis” as the principal 
cause of death, and made after autopsy, was held 

roperly admitted. Cf. Mathews v. Pyle, 75 Ariz. 
6, 251,.P.2d 893, 896 (1952), heresay character as 
basis for denial of inspection. Also see Annot., 153 
A.L.R. 163 (1944). 
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I. CLAIM OF PRIVILEGE 


Despite the modern philosophy favoring 
broad discovery, information requested 
from official files‘* or from public officials 
may be refused, with judicial approval, on 
any one of several grounds. The remedy af- 
forded the requesting party may vary, de- 
pending upon whether the government, 
state or federal, is a party to the litigation. 


1. Immunity CLAIMED By REASON OF 
THE “HOUSEKEEPING” STATUTE. 


There is no general common law privilege 
for documents in the government's files per 
se.> However, Congress not having acted 
to close information to the public, federal 
departments and administrative agencies, at 
least prior to 1958, were prone to cite the 
“housekeeping” statute enacted in 1878 as 
a basis for their regulations prohibiting 
disclosure by their subordinate public offic- 
ers and employees of certain of the records 
and official information. That statute read: 


The head of each department is author- 
ized to prescribe regulations, not incon- 
sistent with law, for the government of 
his department, the conduct of its officers 
and clerks, the distribution and perform- 
ance of its business, and the custody, use 
and preservation of its records, papers, 
and property appertaining to it.1¢ 


The statute was never intended to create a 
blanket immunity for government records 
and documents, subject only to the discre- 
tion of the head of the department or agen- 
cy involved. However, decisional law made 
clear that a subordinate officer within a 
court’s jurisdiction could not be held in 
contempt for refusing to produce records or 
reports by reason of departmental or agency 


14Rule 34 of the UnirorM RULES OF EVIDENCE, 
HANDBOOK OF THE NATIONAL CONFERENCE OF ComM- 
MISSIONERS ON UNIFORM STATE Laws, 1953, defines 
official information as “information not open or 
theretofore officially disclosed to the public re- 
lating to internal affairs of this State or of the 
United States acquired by a public official of this 
State or the United States in the course of his duty, 
or transmitted from one such official to another in 
the course of duty.” 

15Porter, Discovery Against the Government—The 
Problems of Private Practitioners, 6 Prac. Law., 
No. 7, p. 61 (Nov. 1960) . 

16Rev. Stat. § 161 (1878), 5 U.S.C. § 22 (1952). 
See Mitchell, Government Secrecy in Theory and 
Practice, 58 Cotum. L. Rev. 199 (1958) , for legisla- 
tive intent of this statute. 


regulations.’? Since the trial court in most 
cases had no jurisdiction over the head of 
the department or agency, who alone was 
vested by the regulations with discretion to 
give or withhold the required information, 
an impasse’ was had, at least in those cases 
in which the. government was not a party. 
Where the government is a party, and such 
is the case in about one-third of the civil 
actions in the federal district courts, the 
court may dismiss the action for the govern- 
ment’s failure to produce requested infor- 
mation in those cases where the government 
is the plaintiff or, where its status is that of 
defendant, the court may deem its liability 
admitted as a penalty ior its refusal to pro- 
duce. Thus the two issues were (1) the 
scope of the privilege where discovery was 
sought of documents in the executive files, 
and (2) who should ultimately decide 
whether the document should be produced 
—the administrator or the court?"® 


In 1958, the statute was amended by add- 
ing: “This section does not authorize with- 
holding information from the public or 
limiting the availability of records to the 
public.”?® Whether, after this amendment, 
regulations preventing disclosure by subor- 
dinate officers will still constitute a defense 
to contempt proceedings appears to be un- 
settled.2° At least the “housekeeping” stat- 
ute is no longer a convenient blanket for 
hiding anything Congress may have neg- 
lected or refused to include under specific 
secrecy laws.?1 


2. STATE SECRETS. 


Another ground which may be urged in 
support of a claim of privilege is that of 
state secrets. United States v. Reynolds, a 
suit against the government under the Fed- 
eral Tort Claims Act, provides a case in 


17Boske v. Commingore, 177 U.S. 459 (1900) ; 
United States ex rel Touhy v. Ragen, 340 U.S. 462 
(1951) . 

18Supra note 15. 

1972 Stat 547 (1958) , 5 U.S.C. § 22 (1958). 

20Note 69 YALE L. J. 452 (1960) ; Note, 41 CorNELL 
L. Q. 737 (1956) . 

21Taubeneck & Sexton, Executive Privilege and 
the Court’s Right to Know—Discovery Against the 
United States in Civil Actions in Federal District 
Courts, 48 Gro. L. J. 486 (1960) . 

22345 U.S. 1 (1953). See Parks, Secrecy and the 
Public Interest in Military Affairs, 26 Gro. WAsH. 
L. Rev. 23 (1957); Byron, The Production and Ad- 
missibility of Government Records in Federal Tort 
Claims Cases, 20 Mp. L. Rev. 117 (1960) . 
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point. A B-29 aircraft crashed in Georgia?® 
while testing secret electronic equipment 
for the Air Force. Six of the nine crew mem- 
bers and three of four civilian observers 
were killed in the crash. Sometime after the 
representatives of the deceased civilians had 
filed suit, they requested discovery and 
production of the Air Force’s official acci- 
dent investigation report. Following the 
submission for the Air Force of a formal 
claim of privilege on the ground that the 
aircraft was engaged in a highly secret mis- 
sion of the Air Force, the district court or- 
dered the Government to produce the docu- 
ments so that it might determine whether 
they contained privileged matter. The Go- 
vernment declined to do so and the court 
entered an order that the facts on the issue 
of negligence would be taken as established 
in the plaintiffs’ favor. After a hearing to 
determine damages, judgment was awarded 
the plaintiffs. The court of appeals af- 
firmed. The Supreme Court reversed, hold- 
ing that under the circumstances the dis- 
trict court should have accepted the Gov- 
ernment’s claim of privilege. The court al- 
so indicated that the plaintiffs should have 
accepted an alternative Government offer 
to produce for examination the surviving 
crew members without cost to the plaintiffs. 


Now to whom does this privilege belong? 
The answer in Reynolds was: “The privi- 
lege belongs to the Government and must be 
asserted by it; it can neither be claimed nor 
waived by a _— party.”25 What is the 
proper procedure in claiming the privilege? 
The opinion said: “There must be a formal 
claim of privilege, lodged by the head of the 
department which has control over the mat- 
ter, after actual personal consideration by 
that officer.”?6 Does the claimant of the 
privilege or the court determine the validity 
of the claim? It was said: “The court it- 
self must determine whether the circum- 
stances are appropriate for the claim of 
privilege, and yet do so without forcing a 
disclosure of the very thing the privilege is 
designed to protect.”27 Where a strong 
showing is made for the need of the infor- 


23In these actions under the Federal Tort Claims 
Act, the “law of the place where the [negligent] act 
or omission occurred” will control as to substantive 
matters, whereas the normal conflict of laws view 
is to look to the law of the state in which the injury 
was suffered. 28 U.S.C. § 1346(b) (1952). 

24Fep. R. Civ. P. 34, Documents held to be privi- 
leged are not subject to discovery under this rule, 
over timely objection. 

25Supra note 20 at page 7. 

26/d. at 7 and 8. 

27Jd. at 8. 
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mation, should the privilege still be up- 
held? Said the court: “Where there is a 
strong showing of necessity, the claim of 
— should not be lightly accepted, 
ut even the most compelling necessity can- 
not overcome the claim of re if the 
court is ultimately satisfied that military 
secrets are at stake.”?® 


3. CONSIDERATIONS OF PUBLIC POLICY. 


A third type of argument which may be 
urged in support of a claim of privilege is 
one based upon considerations of public 
policy. To illustrate, a Federal Mediation 
and Conciliation Service Regulation pro- 
vides: 


Public policy and the successful effectua- 
tion of the Federal Mediation and Con- 
ciliation Service’s mission require that 
commissioners and employees maintain 
a reputation for impartiality and integri- 
ty. Labor and management or other in- 
terested parties participating in media- 
tion efforts must have the assurance and 
confidence that information disclosed to 
commissioners and other employees of 
the Service will not subsequently be di- 
vulged, voluntarily or because of com- 
pulsion.”° 


An order specifically prohibits its officers 
and employees from testifying in any court 
or administrative proceeding with respect 
to any information coming to their knowl- 
edge in their official capacity without the 
written consent of the director.*° On vari- 
ous occasions attempts have been made by 
either union or company representatives to 
compel mediators of the Service to appear 
in court or before the National Labor Re- 
lations Board or arbitrators for the purpose 
of having them relate information acquired 
by them during conferences. In a N.L.R.B. 
decision overruling the trial examiner who 
had refused to quash a subpoena served on 
a commissioner of conciliation, the Board 
approved of the following statement: 


However useful the testimony of a concili- 
ator might be to the Board in any given 
case, we can appreciate the strong con- 
siderations of public policy underlying 
the regulation and the refusal to make 
exceptions to it, because of the unique 
position which the conciliators occupy. 
To execute successfully their function of 
28]d. at 11. 


29F.M.C.S. Reg. § 1401.2, LRX 5005. 
30F.M.C.S. Reg. § 1401.5, LRX 5006. 





————— 


July, 1961 


assisting in the settlement of labor dis- 
putes, the conciliators must maintain a 
reputation for impartiality, and the par- 
ties to conciliation conferences must feel 
free to talk without any fear that the con- 
ciliator may subsequently make dis- 
closures as a witness in some other pro- 
ceeding, to the possible disadvantage of 
a party to the conference. If conciliators 
were permitted or required to testify 
about their activities . . . not even the 
strictest adherence to purely factual mat- 
ters would prevent the evidence from fa- 
voring or seeming to favor one side or the 
other. The inevitable result would be 
that the usefulness of the Conciliation 
Service in the settlement of future dis- 
putes would be seriously impaired, if not 
destroyed. The resultant injury to the 
public interest would clearly outweigh 
the benefit to be derived from making 
their testimony available in particular 
cases.*? 


What procedure is indicated when re- 
yang. official information at a hearing 
rom one who needs approval before testi- 
fying? The N.L.R.B. has a regulation sim- 
ilar to that of the Mediation and Concilia- 
tion Service, the prior consent of the Board 
or its general counsel being mandated.*? 


31International Furniture Company, 106 N.L.R.B. 
127, 128 (1953) . 
32N.L.R.B. Rules & Reg. 102, 118, LRX 4079. 


II. RECORDS AND REPORTS 


Accident reports typify information 
received from the parties involved and from 
independent investigation. In the absence 
of a specific provision, should such records 
and reports be available for inspection and 
use on the trial? 

In an Ohio wrongful death case which in- 
volved two police officers, a subpoena duces 
tecum was served on the chief of police in 
connection with the taking of his deposi- 
tion. The records sought were those made 
during an investigation and included state- 
ments by the two officers. Although no 
prosecutions were pending or intended, the 
chief refused to produce the records. On an 
appeal from an order discharging the chief 
from custody, the court, splitting 5 to 2, re- 
versed the judgment, stating: 


This court has stated and decided that a 
privilege against testifying or producing 
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This regulation was involved in a case in 
which an employer was charged with an un- 
fair labor practice in refusing to bargain 
collectively with a union which had won a 
consent election. At the hearing on this 
charge, the employer sought to have a field 
examiner testify regarding an investigation 
he had made of the employer’s claim at the 
request of the regional director regarding 
the validity of the consent election. The 
field examiner refused for want of the con- 
sent required by the regulation. Other than 
ene the trial examiner to require the 
officer to testify and moving for a dismissal 
of the complaint, both of which requests 
were denied, the employer took no further 
steps in attempting to gain the permission 
of this officer to testify. In granting the de- 
cree enforcing the Board’s order requiring 
the employer to bargain collectively with 
the union, the court suggested the proper 
procedure was for the employer to have re- 
quested an adjournment of the hearing to 
permit a request to be made to the Board 
for the necessary consent. In proceeding 
without following this procedure, the opin- 
ion stated: “In these circumstances there 
was no such showing of frustration by the 
Board or its representatives as would con- 
stitute a denial of fair or full hearing.’’** 


33N.L.R.B. v. General Armature & Manufacturing 
Co., 192 F.2d 316 (3 Cir. 1951). 


RELATED TO ACCIDENTS 


evidence must rest upon some statutory 
or constitutional provision .... We con- 
clude that this court should usually rely 
on the General Assembly to provide for 
instances of privilege and only in extreme 
cases recognize such instances where they 
have not been provided for by statutory 
or constitutional provisions. 


However, in a Florida negligence action 
against a city, the city charter contained a 
30 day notice clause and charged the city 
attorney, upon receiving notice, to investi- 
gate and report to the city commissioners 
who had the power to settle claims. Plain- 
tiff sought copies of all written reports made 
by investigators and furnished the city. De- 
fendant contended they were “work prod- 

84In Re Story, 159 Ohio St. 144, 111 N.E.2d 385, 


388 (1953). See Annotation, 36 A.L.R2d 1318 
(1958) . 





Page 448 


ucts” and, hence, privileged. The court de- 
nied production of reports made after the 
filing of the notice of claim but ordered dis- 
closure of those received before notice of 
claim was filed. On appeal, the order was 
changed to exempt investigative reports 
“which are the wok product of Defendant's 
counsel,” no matter when received.** The 
question whether and when investigative 
reports are properly classifiable as “work 
products” within the accepted attorney-cli- 
ent privilege was not clarified. 

While there are many and varied statutes 
and regulations relating to accidents and 
matters relevant thereto, only five have been 
selected for inclusion in this article. 


1. Motor VEHICLE ACCIDENT REPORTS. 


The National Conference of Commis- 
sioners on Uniform Laws at their 1926 meet- 
ing at Denver, Colorado, approved the Uni- 
form Act Regulating the Operation of Ve- 
hicles on Highways. Section 31 of that act, 
dealing with the duty to report, made the 
reports both privileged and inadmissible as 
evidence.** Although this act was declared 
obsolete in 1943, it had been adopted in a 
few states and, with modifications, also en- 
acted in others.*? 


A. Iowa statute and interpretation there- 
of. 


Illustrative of the type of legislation pat- 
terned after the Uniform Act Regulating 
the Operation of Vehicles on Highways is 
the Iowa statute which provides: 


All accident reports shall be in writing 
and the written report shall be without 
a pre to the individual so reporting 
and shall be for the confidential use of 
the department, except that upon request 
of any person involved in an accident, or 
the attorney for such person, the depart- 
ment shall disclose the identity of the per- 
son involved in an accident and his ad- 


35City of Sarasota v. Colbert, 97 So.2d 872 (Dist. 
Ct. of App. Fla. 1957). See Hickman v. Taylor, 329 
U.S. 495 (1947) for privilege accorded ‘“‘work pro- 
ducts”; Castiglione v. State, 169 N.Y.S.2d 145 (Ct. 
Cl. 1957) , investigation report as a “work product.” 

36HANDBOOK OF THE NATIONAL CONFERENCE OF 
COMMISSIONERS ON UNIFORM STATE LAws AND PRO- 
CEEDINGS (1926) , 526, 543. 

377d. at 393: Adopted in Illinois, Iowa, Kansas, 
Mississippi, Puerto Rico and Utah, and with modi- 
fications in Arkansas, Colorado, Delaware, Indiana, 
Louisiana, Maine, Michigan, Minnesota, Nebraska, 
New Mexico, North Carolina, North Dakota, Ohio, 
Oregon, Pennsylvania, South Carolina, South Da- 
kota, Virginia and Washington. 
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dress, A written report filed with the de- 
partment shall not be admissible in or 
used in any civil case arising out of the 
facts upon which the report is based.** 


Many questions have arisen under the 
Iowa statute. For example, to whom does 
the privilege run? May a third party to the 
communication object to its use or is the 
privilege personal to the reporter? It has 
been held the privilege runs to the depart- 
ment and may be asserted by third parties.*® 
Again, suppose a party to the accident in 
the course of giving information to an offi- 
cer for his report is overheard by a third 
person. May such third person testify to 
the conversation so overheard? It has been 
held the conversation is protected by the 
privilege and that error would be commit- 
ted in admitting it.*° In State v. Flack,” in 
which it was held the statute did not apply 
in criminal cases, the court stated: 


Although the statute in terms makes only 
the written report inadmissible in evi- 
dence in a civil case we have held several 
times that evidence of oral communica- 
tions which are embodied in the written 
report of the investigating officer are 
also rendered inadmissible by the statute 
in a civil case. ... However, the investi- 
gating officer may _— in a civil case to 
observations made by him at the scene 
of the accident and to statements made in 
his presence which were not intended as 
a report or information given therefor.*? 


The distinction between use of the report 
made by the operator of the vehicle in- 
volved in the accident and the notes of an 
investigating officer has been made by other 
courts in jurisdictions having statutes simi- 
lar to the one in Iowa.** 


38Code 1954, I.C.A., § 321.271. 

39Sprague v. Brodus, 245 Iowa 90, 60 N.W.2d 850 
(1953); Ehrhardt v. Ruan Transport Corp., 245 
Iowa 193, 61 N.W.2d 696 (1953) . 

40McBride v. Stewart, 227 Iowa 1273, 290 N.W. 
700 (1940). 

41101 N.W.2d 535 (Sup. Ct. Iowa 1960) . 

427d. at 537. 

43Duncan v. Strating, 357 Mich. 654, 99 N.W.2d 
559 (1959): “We are not concerned with a report 
made by a party to an accident in which car dam- 
age or personal injury has occurred, but, rather, 
with the notes made by an investigating officer, not 
required by statute or otherwise, and used by such 
officer in testifying with reference to his observa- 
tions and related matters . . . . The notes in question 
in this case, made by the deputy sheriff and used on 
the trial in connection with his testimony, were not 
subject to exclusion under the statutory provision 
above cited”; Davis v. Brooks Transportation Com- 
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B. Accident reports not privileged. 


Some of the states take an entirely differ- 
ent view of accident reports. New York, 
for example, requires the filing of a written 
report with the commissioner of motor ve- 
hicles within forty eight hours where 
any person is killed or injured or in which 
the damage to the property of any one per- 
son exceeds one hundred dollars.** Provi- 
sion is made for custody of accident reports 
by the commissioner for a period of three 
years*® and for furnishing copies to inter- 
ested persons at a prescribed fee.*® Further, 
employees of the department of motor ve- 
hicles who have served as hearing referees 
may be subpoenaed to testify in civil ac- 
tions.*7 Court decisions have recognized 
both the availability and admissibility of 
these accident reports in civil litigation.** 


C. Intoxication tests. 


New York,*® Delaware® and many other 
states have statutes which provide that 
5/100 percent to 15/100 percent by weight 
of alcohol in the blood of a person is rele- 
vant evidence, but not prima facie evidence, 
of being under the influence of intoxicat- 


44N. Y. Ven. & TraF. LAw § 605. 

45Id. § 201. 

46/d. § 202. Copies of various types of reports and 
applications are available at set fees by writing to 
the Department of Motor Vehicles, 504 Central Ave., 
Albany 1, N. Y. 

47Id. § 204. 

48Jacobs v. Gelb, 271 App. Div. 101, 62 N.Y.S.2d 
782 (1 Dep’t 1946) ; Blanford v. McClellan, 173 Misc. 
15, 16 N.Y.S.2d 919 (Sup. Ct. 1940). 

49N. Y. Ven. & TraF. Law § 1192. 

5011 Del.C. § 3507. 


pany, 186 F. Supp. 366 (D. Del. 1960) : “To say that 
the legislature intended the suppression not only 
of the facts furnished by the operator of the vehicle 
involved but also all facts ascertained by the police 
investigation would amount to a suppression of 
truth which would be outrageous. Every day our 
police testify as to distances, skid marks, condition 
of the machines, location of debris marking the ex- 
act spot of the collision and numerous other de- 
tails comprising their investigation of accidents. It 
would be utterly naive to assume they are testifying 
from memory for, clearly they could not remember 
the scores of accidents investigated by them as long 
as two and three years later. They are testifying 
from reports. This sort of testimony has been 
regularly admitted without question, indeed, with- 
out objection. This is the sort of testimony with 
which we are concerned here. While no Delaware 
authorities bear upon this question, the courts of 
other states, where similar statutes have been in- 
volved, have consistently applied the interpretation 
that only the operator’s report, not that portion 
thereof comprising the police investigation, is 
privileged.” 
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ing liquor; and that over 15/100 percent by 
weight of alcohol in the blood of a person 
is prima facie evidence of intoxication. It 
is further generally provided that upon the 
request of the person who was tested, the 
results of such test shall be made available 
to him.** 

In an Ohio case,** where plaintiff sued 
for injuries sustained in a collision and was 
asked in a deposition proceeding to state 
his reason for refusing to undergo an alco- 
hol test, it was held the question was im- 
proper. The court was of the opinion that 
every person has an absolute right to re- 
fuse a request to take an alcohol test and 
that his refusal has no legal effect or conse- 
quence whatever. 

A California court® held “that the results 
of having .15% of alcohol in the blood is 
not such a law of nature that the court must 
take judicial notice that driving therewith 
is negligence as a matter of law.” 

In a case tried in the federal court in 
Delaware, three persons in an automobile 
were killed when it collided with a truck. 
Blood tests of the deceased indicated two, 
one of which was the driver, were intoxi- 
cated and that the third had been drinking. 
The court held the results of the tests were 
not privileged, that each was “guilty of as- 
sumption of risk or contributory negli- 
gence,” and — defendant’s motion for 
summary judgment. 

In a wrongful death action in Florida,*® 
testimony of the medical examiner as to a 
report received by his office from the pub- 
lic health service on the alcoholic content of 
a blood sample, taken from the decedent 
and submitted to the medical examiner, was 
admitted under the “public record” excep- 
tion to the hearsay rule. The report was 
considered prima facie evidence of what it 
purported to show, namely, that the de- 
ceased was intoxicated and therefor contri- 
butorily negligent. 

Where the results of a blood test are de- 
sired by an adverse party in civil litigation 
and the information is not made privileged 
by statute, the chemist in the laboratory 
who made the test, together with the result 
thereof, may be subpoenaed. 


51N.Y. Ven. & TraF. Law § 1194. 

52Ex parte Rebersak, 106 O.A. 425, 150 N.E.2d 
869 (1959) . 

53King v. Ludlow, 165 C.A.2d 620, 332 P.2d 345 
(1958) . 

54Davis v. Brooks Transportation Co., 186 F. Supp. 
366 (D.C. Del. 1960) . 

55§Smith v. Mott, 100 So.2d 173 (Sup. Ct. Fla. 
1958) . 
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2. WEATHER REPORTs. 


Weather information for a particular date 
and locality may be obtained from the near- 
est weather bureau office. It may also be 
obtained from the Superintendent of Docu- 
ments, Government Printing Office, Wash- 
ington 25, D.C. Hourly precipitation, cli- 
matological and other data may be obtained 
upon payment of a slight charge. 

Typical of many statutes dealing with evi- 
dence of weather conditions is § 375 of the 
New York Civil Practice Act, which pro- 
vides: 


Any record of the observations of the 
weather, or in regard to the amount and 
conditions of the precipitation, taken un- 
der the direction of the United States 
weather bureau, or any copy thereof, 
when certified by the meteorologist in 
charge of the office of such weather bu- 
reau in which such record was made, that 
the same is a true copy of such record, 
may be read in evidence in any court of 
this state and shall be prima facie evi- 
dence of the facts and circumstances 
therein stated. 


3. AuUTopsy REPORTs. 


A. In what cases? 


Blaming “the outmoded and highly in- 
effective coroner system” as the cause, a 
writer observed: “It is a strange phenome- 
non that in many parts of the United States 
fatal accidents are less effectively investi- 
gated than non-fatal.” He noted the Model 
Post-Mortem Examinations Act, § 4 of 
which provides in part: 


The Office of Post-Mortem Examinations 
shall investigate all human deaths of the 
types listed herewith: 


(a) Violent deaths... .*6 
Another writer has stated: 


The investigation of the average highway 
accident death requires a team of investi- 
gators. This team may consist of traffic 
and law enforcement officials, detectives, 
photographers, the prosecutor, toxicolo- 
gists, chemists, coroners, medical examin- 
ers, and the pathologist. The purpose of 
the team is to reconstruct the facts sur- 
rounding the accident and the death.... 
The autopsy report enumerates the in- 
juries, determines the cause of death and 


56CURRAN, LAW AND MEDICINE (1960) at 362, 363. 
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frequently reconstructs circumstances 
a as time and manner of death. It in- 
corporates other medical information on 
the victim that may be directly related to 
the accident—all facts which may be cru- 
cial in the trial of a case.°? 


B. The coroner or medical examiner. 


All jurisdictions have a public official, 
known either as the coroner or medical ex- 
aminer, who has legal authority to perform 
autopsies with respect to deaths due to other 
than natural causes. The right to custody 
of a dead body vests immediately in the 
coroner or medical examiner where death is 
due to violence or casualty or there is some 
reasonable ground for believing that it has 
been caused in that manner. In general, 
such official is authorized to perform or 
procure an autopsy on any body coming in- 
to his lawful custody. 


While statutes in a number of states make 
it a crime to perform an unauthorized au- 
topsy, many insurance policies contain a 
provision giving the insurance company the 
right to have an autopsy on the body of 
the insured in order to determine the cause 
of death. Similarly, under some workmen’s 
compensation acts, commissioners are em- 
powered to order autopsies where the cause 
of death is obscure and there is doubt as to 
the compensability of the alleged injuries. 
The importance of autopsy reports in civil 
litigation is self evident, whether the autop- 
sies were privately performed with proper 
written consent or performed by public of- 
ficials as a part of their official duties. 
Availability and use of private autopsy re- 
ports is not within the purview of this arti- 
cle. 


C. Statute and its interpretation. 


Typical of statutory regulation and con- 
trol of autopsies is § 778-a of the New York 
Code of Criminal Procedure which pro- 
vides: 


The commissioner of health shall pre- 
scribe and prepare the necessary methods 


57Black, Automobile Accidents and Autopsy Pro- 
tocol: Some Reflections of a Forensic Pathologist, 28 
Ins. CounsEt J. 309, 310 (1961). On p. 311: “The 
examination of the crash victim’s body is known as 
the autopsy examination, post-mortem examination 
or necropsy examination . . . It goes without saying 
that autopsies should be performed on fatal acci- 
dent cases as often as possible.” 

5815 A.L.R. 605; 30 A.L.R.2d 83. 

59See Jackson v. Mountain Sanitarium & Ashville 
Agriculture School, 234 N.C. 222, 67 S.E.2d 57, re- 
hearing den. 69 S.E.2d 29 (1952); 58 A.L.R. 1134. 
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and forms for obtaining and preserving 
records and statistics of autopsies which 
are conducted by the coroner or by his 
order within the State of New York, and 
shall require all those performing such 
autopsies, for the Pp rpose of determining 
the cause of death, to enter upon such 
record the pathological appearances and 
findings embodying such information as 
may be prescribed, and to append thereto 
the diagnosis of the cause of death and a 
copy thereof shall be duly filed, within 
ten days, with the coroner of the county 
in which such autopsy shall be held, and 
it shall thereupon become a matter of 

ublic record which shall be open to the 
inspection and transcription of and by 
one affected or likely to be affected, in a 
civil or criminal action, by its contents, 
upon an order of a court of record or of 
a justice of the supreme court. It shall 
be the duty of any surgeon performing 
such an autopsy, under the provisions of 
this section, to permit the attendance, as 
a matter of right, of a person, or the medi- 
cal representative of such person, likely 
to be the defendant or representative of 
such deceased person in a civil or crim- 
inal action, of which the autopsy and its 
findings and conclusions may prove to be- 
ery a part, or in any way affected there- 

. ag 


While this statute refers specifically to cor- 
oners as distinct from medical examiners, 
and the Chief Medical Examiner in New 
York City is required to deliver to the ap- 
propriate district attorney copies of all rec- 
ords in which there is an indication of 
criminality “and such records shall not be 
= to public inspection,” it has been 
eld: 


Autopsy reports where no evidence of 
criminality is indicated are public rec- 
ords available to all. Where criminality 
is indicated, such reports are not avail- 
able to the public but are available to 
any defendant by order of a court.* 


A representative of the American Medi- 
cal Association advised that neither its De- 
partment of Legal Medicine nor Law De- 
partment has ever had occasion to make a 


60See State v. Wright, 90 S.E.2d 492 (S.C. 1955) . 

61People v. Preston, 13 Misc.2d 802, 176 N.Y.S.2d 
542, 559 (1958). In People v. Nisonoff, 293 N.Y. 
597, 59 N.E.2d 420 (1944), it was held that autopsy 
records, even though available only to public of- 
ficials, are admissible under the public. records ex- 
ception to the hearsay rule. 
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nationwide study of the use in civil litiga- 
tion of coroner’s records and autopsy re- 
ports. The Illinois view was stated to be 
that coroner’s records are public records 
available to attorneys, such including au- 
topsy reports if there has been a coroner's 
autopsy. However, it was stated that coro- 
ner’s verdicts are not admissible in civil 
cases. This latter view is one which gen- 
erally prevails. 


4. Pusiic SERVICE COMMISSION ACCIDENT 
RECORDS. 


Other agencies having power to investi- 
gate certain types of accidents are public 
service commissions, Using the New York 
Public Service Law as an example, it pro- 
vides: “Al) proceedings of the commission 
and all documents and records in its posses- 
sion shall be public records .. . .”6? This 
general statute applies to reports (other 
than of accidents), tariffs, contracts and 
other materials required by statute to be 
filed with the commission as well as reports, 
orders, petitions, applications, and testi- 
mony and exhibits which are part of com- 
mission proceedings. Certified copies of 
these may be obtained upon request, no 
particular form being required in request- 
ing such certified copies. 


A. Railroad and omnibus accident re- 
ports. 


The’commission has various powers over 
railroads, omnibus and gas and electric cor- 
porations, among others, within its juris- 
diction. In the case of railroads, it is 
charged with investigating accidents of a 
serious nature. The carrier is required to 
give immediate notice when one occurs, the 
law providing: 


. .. Such notice shall not be admitted as 
evidence or used for any purpose against 
such common carrier, railroad corpora- 
tion or street railroad corporation giving 
such notice in any suit or action for dam- 
ages growing out of any matter mentioned 
in said notice.®* 


A substantially identical provision is had 
regarding accidents involving omnibus cor- 
porations.** However, the commission was 
upheld in its refusal to furnish a bus driver 
a copy of the carrier’s report, as well as one 
made by a motor vehicle a in the 
matter of the same accident, which the driv- 

62N. Y. Pus. Serv. Law § 16. 


63/d. § 47. 
64Jd. § 61 (8). 
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er sought for the purpose of suing one other 
than the carrier. In classifying the carrier’s 
report as confidential and the inspector's 
report as “not a public record” within the 
meaning of the Public Service Law, the 
court concluded: “It was certainly not the 
intendment of the Legislature to make the 
Public Service Commission an instrumen- 
tality of investigation so that information 
would be rendered available for bringing 
private suits.’ 


B. Gas and electric corporation accident 
reports. 


The statutes relating to the commission’s 
powers over gas and electric corporations 
contain no similar provision protecting the 
reports of accidents by them. Accordingly, 
where petitioner’s intestate was electrocuted 
on the premises of such a corporation, her 
application for a certified copy of the com- 
pany’s report of the accident to the commis- 
sion was granted. The opinion stated: 


We think it may be safely said that at 
common law, when not detrimental to 
the public interest, the right to inspect 
public records and documents exists with 
all persons who have a sufficient interest 
in the subject matter thereof to answer 
the requirements of the law governing 
that question . . It is reasonable to assume 
(that) since the Legislature did not re- 
quire the reports of gas and electric com- 
panies to be withheld from public view 
and particularly so since the Legislature 
did deliberately enact Section 47, which 
specifically excludes reports as to acci- 
ents with reference to railroads and com- 
mon carriers, that the Legislature in its 
wisdom found no sufficient reason or 
public interest involved to require re- 
ports of gas and electric companies as to 
accidents to be confidential.* 


What are the possible reasons or different 
public interests which may be urged in sup- 
port of protecting accident reports from 
railroads and omnibus corporations and not 
from gas and electric companies? If they ex- 
ist, they are certainly not obvious. 


C. Subpoena duces tecum. 


Unauthorized divulgence by employees 
of information obtained from examination 
of commission records is a misdemeanor.*? 


65Matter of Friedman v. Burritt, 195 Misc. 376, 
377, 90 N.Y.S.2d 755, 756 (Sup. Ct. 1949) . 

66Zuppa v. Maltbie, 190 Misc. 778, 781, 76 N.Y.S.2d 
577, 579 (Sup. Ct. 1947) . 

67N. Y. Pus. Serv. Law § 15, 
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Every reasonable effort will be made by 
the commission to prevent abuse of the sub- 
poena process or any other improper use of 
legislatively classified material. While at- 
tention will be called to the specific sec- 
tions denying use of certain of these acci- 
dent reports, should a court insist upon 
their production the commission would 
probably not risk contempt by refusing to 
produce and release them. 


5. Civit AERONAUTICS BOARD REPORTsS— 
FEDERAL AVIATION Act OF 1958. 


A. Possible defendants. 


In practically every commercial airline 
case there are at least three possible defend- 
ants. The airline which owned the plane is 
a prime target. The United States may be 
sued because commercial air carriers are 
subject to various governmental regulations 
at or near the control towers and in landing 
and taking off. The manufacturer may be 
involved because many of the manufactur- 
ers constantly service their airplanes. Fur- 
ther, negligence in initial design or manu- 
facture or negligent failure to reveal a con- 
dition discovered on subsequent investiga- 
tion may be the basis of the manufacturer’s 
liability.** Knotty issues are encountered 
when faced with the joining of co-defend- 
ants from this likely group. 


B. Investigation and report. 


It is obvious that private resources could 
not stand the strain of long and exhaustive 
investigations so necessary if the cause of 
the accident is to be determined. When a 
crash occurs, the Civil Aeronautics Board 
at once sends investigators to investigate 
every facet of the crash. The governing stat- 
ute provides in part: 


(a) It shall be the duty of the Board to— 


(2) Investigate such accidents and 
report the facts, conditions, and 
circumstances relating to each 
accident and the probable cause 
thereof; 

(4) Make such reports public in such 
form and manner as may be 
deemed by it to be in the pub- 
lic interest. . . .° 


Although the Administrator of the Federal 
Aviation Agency may participate, “the Ad- 
68De Vito v. United Air Lines, 98 F. Supp. 88 (E. 


D.N.Y. 1951). 
6972 Stat. 781, 49 U.S.C. § 1441 (a). 
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ministrator or his representative shall not 
participate in the determination of proba- 
ble cause by the Board.”7° 


C. Accident investigation hearing. 


Technically there are no adverse parties 
and no adverse interests at the Civil Aero- 
nautics Board accident investigation hear- 
ing, the objective being to determine prob- 
able cause and prepare recommendations 
for safety in the future to prevent the re- 
currence of similar accidents. Actually, ad- 
verse interests abound, many lawyers at- 
tend and considerable preparation precedes 
the hearing. One writer has observed: 


It is difficult to think of any other area 
of investigative work by a governmental 
agency which consistently provides so 
much information to one of the adver- 
sary parties in civil litigation at the small 
cost of purchasing the record, the price 
to duplicate the exhibits, and the invest- 
ment in time spent at the proceeding to 
hear what witnesses have to say and to 
observe their demeanor while testifying.” 


In commenting upon the report itself, this 
writer stated: 


The only comment I should like to make 
on the report itself is simply to emphasize 
how much weight the public seems to at- 
tach to the finding of probable cause. I 
imagine the Civil Aeronautics Board 
would be the first to concede that there is 
a wide difference between findings of 
probable cause for accident investigation 
purposes and findings of negligence and 
causation in the trial of tort litigation. 
Nevertheless, words and expressions com- 
monly used in the law of negligence do 
appear from time to time in accident in- 
vestigation reports and when couched in 
such language have the same essential 
meaning for the public as negligent om- 
missions and failures in the legal sense.”* 


D. Disclosure of investigation informa- 
tion. 


In general, all factual information con- 
tained in accident investigation reports and 
underlying papers may be obtained from 
the CAB regional offices or the Washington 
office upon the request of any person at 


70Supra, U.S.C. § 1441 (g). 

71Whitehead, Civil Aeronautics Board Accident 
Investigation Hearings—Boon or Bane, 28 Ins. Coun- 
SEL J. 285, 260 1961). 

72Jd. at 260. 
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any stage of an accident investigation. 14 
C.F.R. 311.2 sets forth the specific regula- 
tions governing the release of information 
concerning accidents and concludes with 
the limitation: 


... but shall not make available that por- 
tion. of the file containing any opinion, 
suggestion, or recommendation of any 
employee of the Civil Aeronautics Ad- 
ministration, when acting on behalf of 
the Board. 


The regulation governing disclosure ap- 
lies whether or not an action for wrong- 
ul death is involved and whether or not 

the United States is a party to the suit. 


E. Admissibility of Board reports, 


The Federal Aviation Act of 1958 pro- 
vides: 


... that no part of any report or reports 
of the head relating to any accident, or 
the investigation thereof, shall be ad- 
mitted as evidence or used in any suit 
or action for damages growing out of any 
matter mentioned in such report or re- 


ports.** 


In Ratner v. Arrington, in commenting 
upon the judicial interpretation afforded 
the statute, the opinion stated: 


Federal appellate courts have placed a 
narrow construction on this statutory pro- 
vision, holding that it was designed to 
guard against introduction of reports “ex- 
pressing agency views about matters 
which are within the function of courts 
and juries to decide”, and to prevent in- 
troduction into evidence of “opinions or 
conclusions about possible causes of the 
accident or defendant’s negligence’”’.”* 


Various other questions have arisen under 
the statute. For example, for purposes of 
cross-examination and impeachment, may 
use be made of the testimony given by the 
witness before the Board during its investi- 
gation?’® Are the reports to the Board, re- 
quired of and made by the carrier when an 
accident occurs, properly subject to an or- 
der for production and inspection?”* Would 
a CAB investigator’s factual report to the 


7372 Stat. 781, 49 U.S.C. § 1441 (2). 

74111 So.2d 82, 85 (Dist. Ct. of App. Fla. 1959) . 

75Sleezer v. Lang, 170 Neb. 239, 102 N.W.2d 435 
(1960) ; Ritts v. American Overseas Airlines, Inc., 
97 F. Supp. 457 (S.D.N.Y. 1947). 

76Tansey v. Transcontinental & Western Air, 97 
F. Supp. 458 (D.C. 1949). 
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Board, where free of opinions and conclu- 
sions as to the cause of the crash or possible 
negligence of the carrier, be admissible as 
past recollection recorded in connection 
with his deposition?’* All of these ques- 
tions have been answered in the affirmative. 


F. Testimony of employees. 
14 C.F.R. 311.3 provides in part: 


No Board employee shall make public by 
testimony in court aircraft accident in- 
formation obtained by him in the per- 
formance of his official duties, except in 
accordance with the following: 
(a) Employees may serve as witnesses 
for the purpose of testifying to the facts 
observed by them in the course of ac- 
cident investigations in those cases in 
which an appropriate showing has been 
made that the facts desired to be ad- 
duced are not reasonably available to 
the party seeking such evidence by any 
other method, including the use of dis- 
covery procedures against the oppos- 
ing party. Employees shall testify on- 
ly as to facts actually observed by them 
in the course of accident investigations 
and shall not give opinion evidence 
as expert witnesses, 
(c) Insofar as possible, testimony of 
employees will be made available on- 
ly through depositions taken at times 
and Fe reasonably fixed so as to 
avoid substantial interference with the 
performance of the duties of the em- 
ployees concerned.”® 


77Lobell v. American Airlines, 192 F.2d 217 (2 
Cir. 1951) . 

78Although not specifically related to accident liti- 
gation, Part 415 of Title 14 of the Code of Federal 
Regulations (14 CFR 415), entitled “Testimony by 
Employees and Production of Records and Service 
of Process and Pleadings in Legal Proceedings,” 
prohibits employees of the Federal Aviation Agency 
from appearing as expert or opinion witnesses be- 
tween private litigants involving aeronautical mat- 
ters. However, they are free to testify to any matters 
of fact within their personal knowledge. Part 415.2 
prohibits the release of records by employees of the 
FAA whether in answer to subpoena ordering that 
they be produced or otherwise. FAA internal regu- 
lations state Agency policy to be that factual in- 
formation contained in official records shall be made 
available to persons properly and directly concerned, 
except classified security information, information 
held confidential for good cause, or information re- 
lating solely to the internal management of the 
Agency. Specific Agency policy with respect to air 
traffic control tapes, for example, prohibits the re- 
lease or reproduction of such information without 
the approval of the Administrator, except in re- 
sponse to a court order, or to a request of the De- 
partment of Defense, the CAB, the FBI or other 
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In Universal Air Line v. Eastern Air 
Lines,”® involving a mid-air collision, the 
CAB contended the lower court should not 
have required one of its inspectors to testify 
as an expert witness with respect to this ac- 
cident investigated by him solely in his of- 
ficial capacity as an employee of the Board. 
This contention was based upon the stat- 
ute making its investigative records inadmis- 
sible in evidence and also upon a regula- 
tion precluding expert testimony by Board 
accident investigators in civil cases. In 
summary of the Board’s position, the opin- 
ion states: 


The Board advances the following five 
reasons for its policy of withholding in- 
formation and refusing to permit its in- 
vestigators to appear as witnesses: 


(1) the obviously correct concept that 
the Board has been instructed by Con- 
gress to investigate aircraft accidents 
solely for the purpose of gaining the 
information necessary to prevent the 
recurrence of similar accidents, and not 
for the purpose of securing evidence or 
providing witnesses for the benefit of 
parties to private litigation, 

(2) the belief that the refusal to re- 
lease information encouraged frank dis- 
closures on the part of the persons in- 
volved and that such disclosures were 
in the public interest, 

(3) the obvious undesirability of re- 
leasing a particular investigator’s con- 
clusions which might differ from the 
subsequent final determination by the 
Board of the cause of the accident, 

(4) the fact that the conclusions of its 
investigators often subsequently em- 
bodied in the Board’s reports would, 
as a practical matter, influence the de- 
termination of the civil liabilities of 
the parties involved if testified to in 
damage suits, contrary to the plain pur- 
pose and intent if not the letter of (sec- 
tion 581), and 

(5) the number of accidents involving 
aircraft was such as to require the full 
time of its experts in investigating 
them and the public interest dictated 
that the time of these experts not be 
consumed by appearance in courts to 


79188 F.2d 993 (D.C. Cir. 1951) . 





appropriate law enforcement agency. However, if 
the CAB has already obtained the tape in connec- 
tion with an accident investigation, then, presumab- 
ly, it would be freely available to anyone, without 
subpoena, in accordance with Part 311. 
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give testimony in private damage 
suits.®° 


The appellate court, while noting the 
soundness of these policies “so far as the 
Board and its work are concerned,” rejected 
the contentions of the CAB, stating: 


As a matter of comity, under circum- 
stances such as those presented here, the 
trial court should ordinarily receive the 
deposition of the CAB investigator, rather 


80Jd. at 998. 
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than order his personal attendance... . 
We may add that in any case where the 
CAB investigator is the sole source of evi- 
dence reasonably available to the parties, 
with regard to the precise position and 
condition of aircraft after a disaster, we 
deem it to be incumbent upon the Civil 
Aeronautics Authority to make his testi- 
mony available by deposition or in per- 
son; if the deposition is not forthcoming 
or is insufficient, the court has power to 
order his personal attendance.** 


81Jd. at 999, 1000. 


III. SOME SPECIFIC FEDERAL RECORDS AND REPORTS 


1. FEDERAL INCOME TAx RETURNS OF 
INDIVIDUALS. 


Inspection and copy of the federal income 
tax returns of an individual may be of im- 
portance in various types of private litiga- 
tion.®? In personal injury claims, for exam- 
ple, plaintiff may claim damages for past 
and prospective loss of earnings. Defend- 
ant, conceivably, may seek discovery of 
plaintiff's retained copies of returns for rel- 
evant years, If copies were not retained, de- 
fendant may seek an order requesting plain- 
tiff to secure copies at defendant’s expense. 
Again, in certain types of litigation, discov- 
ery of returns of non-parties may be sought. 
What, then, are the relevant statutes, regu- 
lations and decisions? 


A. Statutes, procedural rules and treasury 
regulations. 


The Internal Revenue Code of 1954 pro- 
vides in part: 


Returns made with respect to taxes... 
shall constitute public records; but... . 
they shall be open to public inspection 
only upon order of the President and 
under rules and regulations prescribed by 
the Secretary . . . and approved by the 
President.** 


82Condemnation: Fitzgerald v. State, 5 A.D.2d 3, 
169 N.Y.S.2d 71 (3 Dept. 1957); Conspiracy: Para- 
mount Film Distributing Corp. v. Ram, 91 F. Supp. 
778 (E.D.S.C. 1950); Contract: Rubenstein v. Kle- 
ven, 21 F.R.D. 183 (D. Mass. 1957); Divorce: Wei- 
kert v. Weikert, 143 N.E.2d 863 (Ct. of App., Ohio 
1956) ; Peterson v. Peterson, 70 S.D. 385, 17 N.W.2d 
920 (1945); Family Status: Clayton v. Canida, 223 
S.W.2d 264 (Civ. App., Texas 1949) ; Estates: Clayton 
v. Canida (supra); Personal Injury: Kingsley v. 
D. L. & W. R. Co., 20 F.R.D. 156 (S.D.N.Y. 1957) ; 
Wrongful Death: Connor v. Gilmore, 42 Am. Fed. 
Tax Rep. 1096 (Super. Ct. Del. 1949). 

8368 A. Stat. 753 (1954) , 26 U.S.C. § 6103. 


Rule 34 of the Federal Rules of Civil 
Procedure provides in part: 


Upon motion of any party showing good 
cause therefor . . . the court in which an 
action is pending may (1) order any par- 
ty to produce and permit the inspection 
and copying or > by or on 
behalf of the moving party, of any desig- 
nated documents, papers, books, ac- 
counts, letters, photographs, objects, or 
tangible things, not privileged which are 
in his possession, custody, or control, 


Treasury Regulation § 301.6103 (a) -1 (c) 
(ii) in part provides: 


A return of an individual shall be open 
to inspection— 

(a) By the individual for whom the re- 
turn was made; 

(e) By the duly constituted attorney in 
fact of any of the foregoing persons, sub- 
ject to the conditions of inspection pre- 
scribed for such person. 


Treasury Regulation § 301.6103 (a) -1 (c) 
(iii) provides in part: 


A joint income tax return of husband and 
wife shall be open to inspection— 

(a) By either of the individuals for whom 
the return was made; 

(e) By the duly constituted attorney in 
fact of any of the foregoing persons... . 


B. Retained copies. 


In United States v. O’Mara,* a taxpayer's 
failure to comply with a congressional in- 
vestigating subcommittee’s subpoena duces 
tecum directing him to produce copies of 


84122 F. Supp. 399 (D.C. 1954). 
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his income tax return resulted in his being 
found guilty of contempt. The court said: 


On the one hand it may be argued that 
the statute creates a privilege and gives a 
privileged status to income tax returns 
similar to that of communications be- 
tween attorney and client, and other priv- 
ileged communications, and, if this is the 
case, the privilege would extend to copies 
as well as to originals, for surely carbon 
copies of communications between attor- 
ney and client, if the originals are confi- 
dential, would not be subject to disclos- 
ure.®® 


Noting the question “is a close one, and a 
debatable one,” the court followed Connec- 
ticut Importing Co. v. Continental Distill- 
ing Corporation®* where it was stated: 


[C]opies, although constituting com- 
munications from the taxpayer to the 
government, are nevertheless without 
privilege either by common law or under 
statute .... [T]he returns might con- 
ceivably be admissible if offered by the 
defendant, as admissions contradicting 
certain aspects of the plaintiff's proof. 
Similarly they might prove useful to the 
defendant on the cross-examination of 
plaintiff's witnesses.*? 


C. Obtaining copies or authorizing adver- 
sary to do so. 


Treasury Regulation § 301.6103 (a) -1 (c) 
(4) provides: 


Applications for permission to inspect 
returns under this paragraph shall be 
made in writing to the internal revenue 
officer with whom the return was filed 
and shall set forth (i) the name and ad- 
dress of the person for whom the return 
was made, (ii) the kind of tax reported 
on the return, (iii) the taxable period 
covered by the return, (iv) the reason 
why inspection is desired, and (v) a 
statement showing that the applicant is 
a person entitled under this paragraph to 
make the inspection requested. 


In Kingsley v. D.L.& W.R. Co.,5* a porter 
on a railroad buffet car was injured. An 


issue in an FELA action was as to his past 
and prospective loss of earnings. Defend- 
ant sought an order directing the porter to 


851d. at 400. 

86] F.R.D. 190 (C.D. Conn. 1940). 
stid. at 191. 

8820 F.R.D. 156 (S.D.N.Y. 1957). 
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produce for inspection and copying copies 
of his federal income tax return for speci- 
fied periods and, if he did not have copies of 
his returns in his physical possession, he was 
to obtain copies from the government or 
authorize the defendant to do so, In grant- 
ing the motion, the court said: 


But once a person has made the amount 
of his income an issue in litigation it be- 
comes a legitimate subject of inquiry and 
he can no longer claim that the informa- 
tion contained in his returns is confiden- 
tial. If the returns were in his own _— 
session he would be compelled to produce 
them, and there is no good reason why he 
should not obtain copies from the Gov- 
ernment at defendant’s expense or permit 
the defendant to do so.*® 


In Bush v. Chicago, Burlington & Quincy 
R. Co.,° plaintiff sued for $354,000 dam- 
ages for personal injuries. In granting de- 
fendant’s motion for inspection and copies 
of plaintiff's income tax returns for speci- 
fied years, the opinion stated: 


The greater number of decisions numeri- 
cally favor the view that in private civil 
ligation production may be required. The 
Court prefers that view. In this case the 
earnings of plaintiff will be an important 
factor in the amount of the verdict if he 
recovers. It is reasonably probable that 
the returns will contain material evi- 
dence because they will help to disclose 
plaintiff's employment record prior to 
the accident. —The names of employers is 
sometimes material in investigation as to 
prior accidents, if any, and the amount 
of plaintiff's earnings has a definite and 
material relationship to the issue of dam- 
ages.®? 


One further illustration is Karlsson v. 
Wolfson®? where plaintiff claimed that as a 
result of injuries sustained in a fall on the 
stairway of defendant’s hotel, he would be 
unable to continue his work as a profession- 
al wrestler. Defendants, under Rule 34, 
sought production of certain of plaintiff's 
income tax returns. In concluding that 
good cause had been shown and that the in- 
formation requested was relevant, the opin- 
ion stated: 


[1]nformation as to plaintiff's prior earn- 
ing capacity, as reflected in his income 


897d. at 158. Contra cases cited at p. 159. 
9022 F.R.D. 188 (D. Neb. 1958) . 

91Jd. at 189. 

9218 F.R.D. 474 (D. Minn. 1956). 
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tax returns, is of prime importance in de- 
termining the extent of the damages he 
has suffered as the result of allegedly be- 
ing unable to continue his work as a pro- 
fessional wrestler as alleged in the com- 
plaint.®* 


On the issue whether federal income tax re- 
turns are privileged from production and 
inspection, the court said: 


I conclude that while a federal income 
tax return is privileged, it is privileged 
only in so far as unauthorized public 
scrutiny is concerned. Thus the defend- 
ants here would have no right to secure 
a copy of plaintiff's return directly from 
the Commissioner of Internal Revenue 

. The overwhelming majority of 
(cases) allow a petitioning party to see 
his adversary’s income tax returns and 
have compelled him to obtain copies 
thereof from the appropriate adminis- 
trative authorities in cases where he did 
not retain his own copies. 


On the issue of whether the taxpayer had 
the necessary “control” of copies of his re- 
turns, the court approved the statement: 


[A] taxpayer retains a potential right to 
the custody of copies of his income tax 
returns which are filed with the Com- 
missioner of Internal Revenue, and .. . 
this may be converted into an actual cus- 
tody upon the taxpayer’s requesting the 
Commissioner for copies.® 


The order in the instant case read: 


It is ordered that within a period of 15 
days from the date hereof, the plaintiff 
produce and permit defendants to copy 
and/or photograph copies of all income 
tax returns, Federal, State, Municipal 
and Canadian, for the years that he has 
filed them since his arrival in the United 
States in 1953. 


It is further ordered that in the event 
plaintiff does not have copies of said in- 
come tax returns, he will execute and 
deliver to defendant’s counsel, a signed 
authorization, on a form to be furnished 
by defendants’ counsel, directed to the 
proper taxing authorities, requesting the 
furnishing of copies of said returns, the 
cost to be borne by the defendants.** 


93]d. at 475. 
94Jd. at 476. 
95Jd. at 476. 
96]d. at 476, 477. 
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While. discovery under Rule 34 is more 
commonly used, interrogatories under Rule 
33 should not be overlooked. In Star v. 
Rogalny,®* defendant served interrogatories 
upon plaintiffs who claimed damages by 
reason of an automobile accident, request- 
ing information concerning their income 
for specified years. In denying plaintiffs’ 
motion to strike the interrogatories, it being 
urged the required information was priv- 
ileged, the court reasoned that “a party may 
be required to produce his income tax re- 
turns for inspection . . . and he is not priv- 
ileged from doing so. Therefore (it) is 
proper material to be inquired into by in- 
terrogatories .. . .”"% 


Federal judges in ordering production of 
income tax returns contend the claimed 
privilege is inapplicable to disclosures by 
the taxpayers in civil litigation®® and that 
“the plaintiff, having made his earnings an 
issue, can scarcely say that they are confi- 
dential information”! in the case. Rea- 
sons advanced by federal judges who have 
denied disclosure of tax returns include the 
opinion that they are “confidential” with 
“no provision made for the production of 
such returns upon order of a Federal 
Court”! and that “what is not directly 
available should not be made indirectly 
available by court order in an action be- 
tween private litigants.”?°? Also, that such 
disclosures will open “the door to innumer- 
able abuses”? and constitute an unwar- 
ranted invasion of privacy.1°%* Some of the 
judges have held good cause for the produc- 
tion was not shown? and that the desired 
information could have been obtained from 
other available sources..°%* One writer 
stated his opinion that the guarantee of 
treasury revenue by full disclosure of in- 
come requires assurance of secrecy. Dis- 
turbed by the lack of unanimity in the 
thinking of the federal judges, he voiced the 
need for Congressional enactment or Su- 


9722 F.R.D. 256 (E.D. Ill. 1958) . 

987d. at 258. 

99Connecticut Mutual Insurance Co. v. Shields, 
18 F.R.D. 448 (S.D.N.Y. 1955). 

100Tollefsen v. Phillips, 16 F.R.D. 348, 349 (D. 
Mass. 1954) . 

1010’Connell v. Olsen & Uglestadt, 10 F.R.D. 142 
(N.D. Ohio 1949). 

102Austin y. Alcoa, 15 F.R.D. 490 (E.D. Tenn. 
1954) . 

10eMaddox v. Wright, 103 F. Supp. 400 (D.C. 
1952) . 

104ElIner v. Draper, 11 F.R.D. 333 (D.C. N.Y. 
1951). 

- v. Faust, 8 F.R.D. 556 (E.D. Penn. 
1949) . 

106Welty v. Clute, 2 F.R.D. 429 (W.D. N.Y. 1939) . 
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preme Court decision to resolve the ques- 
tion.°%? The same divergence of opinion 
exists in state decisions, both as to discovery 
of federal’*® and state income tax re- 
turns.*°? 


D. Request delayed until time of trial. 


Now assume production of the relevant 
income tax returns was not sought in ad- 
vance of trial. What technique may be used 
at the trial and with what result? In a Ken- 
tucky case, plaintiff, a passenger in his farm 
truck which collided with defendant’s trans- 
port trailer-tank, sustained injuries to his 
neck which required his wearing an “El- 
vin collar.” On cross-examination, plain- 
tiff testified his earnings as a livestock deal- 
er had averaged $300 a month for two years 
past. He stated he did not remember the 
amount he had reported as his total receipts 
for income taxation. He was asked if he had 
a copy of his income tax return and he an- 
swered that he had not. He was then asked 
if he would procure a copy and “furnish it 
to us.” The court sustained objections to 
these inquiries. On an appeal by defendant 
claiming ——- error was thereby com- 
mitted, the appellate court affirmed the 
judgment. While noting the federal dis- 
covery rule, which was like the Kentucky 
rule, had been interpreted by the federal 
courts as extending to income tax returns, 
the court said: 


107Phillips, Discovery of Income Tax Returns, 1 
TriAL Lawyer’s Guipe, No. 2, 95, 110 (1957) . 

108Connor v. Gilmore, supra note 1; Peterson v. 
Peterson, supra note 1; Leonard v. Wargon, 55 N. 
Y.S.2d 626 (Sup. Ct. 1945) ; November v. Hollander, 
83 N.Y.S.2d 869 (Sup. Ct. 1948) ; Wornicke v. Scheu- 
er, 167 N.Y.S.2d 534 (Sup. Ct. 1957); Currier v. 
Allied New Hampshire Gas Co., 137 A.2d 405 (N. 
H. 1957) . 

109Wornicke v. Scheuer, Misc.2d, 167 N.Y.S.2d 532 
(Sup. Ct. 1957); Leave v. Boston Elevated Ry. Co., 
306 Mass. 391, 28 N.E.2d 483 (1940), denied; Com- 
monwelath v. Mellon Nat. Bk. & Tr. Co., 360 Pa. 
103, 61 A.2d 430 (1948) , tax returns of other banks 
admissible in assessing capital stock of bank in is- 
sue; Graham Farm Land Co. v. Commonwealth, 363 
Pa. 571, 70 A.2d 219 (1950) , admissible in condem- 
nation proceeding; Application of Manufacturers 
Trust Co., 269 App. Div. 108, 53 N.Y.S.2d 923 (Ist 
Dep't, 1945), aff'd 296 N.Y. 549, 68 N.E.2d 861 
(1946) , franchise tax proceeding; Oklahoma Tax 
Comm. v. Clendinning, 193 Okla. 271, 143 P.2d 143 
(1943) , returns sought by Grand Jury were denied. 
N. Y. Tax Law § 384, dealing with secrecy of the 
return, states “Nothing herein shall be construed to 
prohibit the delivery to a taxpayer or his duty autho- 
rized representative of a certified copy of any return 
or report filed in connection with his tax.” See 
Crane v. Tunks, 328 S.W.2d 434 (Tex. 1959) ; Henry 
v. Baker, 334 P.2d 839 (Nev. 1959); Smith v. Atco 
Co., 94 N.W.2d 697 (Wis. 1959) , joint return. 
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We think it was proper under the cir- 
cumstances for the court to have sustained 
the objections, In the first place, the 
party testified he had not retained a copy 
of his return and in the second place, it 
was too late to have required him to ob- 
tain and produce a copy as a matter of dis- 
covery.*?° 


Inasmuch as plaintiff, if willing, could have 
appointed defendant’s counsel as his “at- 
torney in fact” for the purpose of securing a 
copy of the return from the local office 
where plaintiff had filed his return, the. 
reasoning of the court appears to be un- 
sound. 

One is more likely to see defense counsel, 
on cross-examination, inquire as to prior 
earnings, whether such were reported for 
income tax purposes, if the party retained 
copies of such returns, his willingness to 
permit counsel to see them, and his willing- 
ness to return after a break in the proceed- 
ings with such retained copies. If, when 
trial resumes, he fails to produce the copies, 
the excuse may be that although he search- 
ed, he was unable to locate them. Coun- 
sel will then ask if he objects to defense 
counsel examining the returns filed with 
the government. If he says “no objections,” 
request will be made for his signature to 
an “attorney in fact” authorization form. 
It may well be that at this point the party 
may backtrack and recant, at least in part, 
as to the extent of his prior earnings. 


E. Use of tax return by the taxpayer. 


A question arises as to the admissibility of 
a tax return in behalf of the taxpayer. As- 
sume plaintiff, a porter, institutes an FELA 
action for alleged permanent injuries sus- 
tained in a railway accident. May he prove 
his past earnings from salary, tips and other 
sources by certified copies of his federal in- 
come tax returns? Would they be excluded 
as being self serving? If not admitted and 
the porter was unable to revive his recol- 
lection as to past earnings after examining 
such returns, would they be admissible, up- 
on proper foundation, as past recollection 
recorded? Authority exists for a ruling 
either way.'! 


110Hedges v. Neace, 307 S.W.2d 564, 568 (Ct. of 
App. Ky. 1957). 

111$ee BARRON & HOLTZOFF, FEDERAL PRACTICE & 
ProcepureE, § 798 (1955 Pocket Part) : “Thus a tax- 
payer has the right in his own interest, to intro- 
duce his tax returns in evidence if they are relevant 
and material,” criticized by Phillips, supra note 107 
at page 101: “[C]opies of returns are not admissible 
in support of a claim because they are not books of 
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F. Discovery of returns of a non-party. 


In Application of Umbach, X corpora- 
tion sued Y in Colorado. Y sought discov- 
ery in Oklahoma of Z’s federal income tax 
returns as possible aid to his defense in the 
Colorado action. Z, an executive of X cor- 
poration, was not a party to that suit. In 
affirming a denial of discovery, on the basis 
that discovery of tax returns would not lie 
against one not “a party to said litigation,” 
the court stated: 


[N]o federal court decision has come to 
our attention in which the person or en- 
tity, whose income tax returns were in- 
volved, was merely a witness for pending 
litigation rather than a party to it.1!8 


2. SELECTIVE SERVICE. 


A. History. 


The Selective Training and Service Act 
of 1940 was patterned after the 1917 act. 
When the 1940 act expired on March 31, 19- 
47, the files of registrants under that act were 

laced in the custody of a newly created 
Office of Selective Service Records, with 
power in its Director to “preserve the con- 
fidential nature of the confidential records 
... 114 The present Universal Military 
Training and Service Act became effective 
in 1948, with new regulations controlling 
the availability of files of registrants under 
both acts. Two sets of regulations are now 
in existence. One set covers records “which 
are now in or may hereafter be placed in 
Federal record depots,” and include the 
files of all registrants under the 1940 act 
together with some under the 1948 act. The 
other set of regulations cover all other files 
of registrants under the 1948 act not yet 
placed in a Federal record depot. Although 
these regulations differ in some respects, 
each recognizes the confidential nature of 
the files,1> provide for limited availability 
and use of confidential records and infor- 
mation'¢ and for non-production of files by 


112350 P.2d 299 (Sup. Ct. Okla. 1960) . 

113Jd. at 300. 

114Pub. L. No. 26, 80th Cong., Ist Sess. c. 26 (Mar. 
31, 1947). 

115Records in Federal depot: 32 C.F.R. 1607.5; 
Others: 32 C.F.R. 1606.31. 

116Records in Federal depot: 32 C.F.R. 1607.8; 
Others: 32 C.F.R. 1606.32. 





original entry” and are self-serving documents. In 
Clayton v. Canida, supra note 82, a certified copy 
was admitted to prove the marital status over ob- 
jection based upon the best evidence rule and not 
that the document was self-serving. 
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selective service personnel “in response to 
the subpoena or summons of any court, 
without the consent, in writing, of the regis- 
trant concerned or of the Director of Selec- 
tive Service.’""7 


B. Confidentiality. 


32 C.F.R. 1606.31 provides: “Except as 
provided 7 law or by the regulations in 
this part, the records in a registrant’s file 
and the information contained in such rec- 
ords shall be confidential.” In a tax evasion 
case against a registrant, even though a 
United States attorney may see the regis- 
trant’s file, it was held he could not use it 
in a prosecution for income tax evasion 
without the registrant’s permission. The 
court stated: 


The questionnaire involved here con- 
tained at the bottom a statement to the 
effect that the information was confiden- 
tial except for certain specified uses by 
the government. We think it is a matter 
of importance that this assurance to reg- 
istrants that the information they give is 
to be treated as confidential should be 
kept in good faith unless the registrant, 
himself, consents to its disclosure. It 
has been uniformly held that a third par- 
ty cannot compel the production of 
these questionnaires unless the registrant 
consents .... We think it may prove 
highly injurious to the operation of 
the selective service system if a regis- 
trant’s confidential information is to 
be spread far and wide at the wish of 
local prosecutors.""* 


C. How obtained. 


A former regulation made information 
in the file available to “the registrant, or 
any person having written authority from 
the registrant.” In a personal injury action 
a dispute arose as to whether a claimed back 
injury was caused by the fall in 1945 or ex- 
isted in 1943 and resulted in a 4F classifi- 
cation. Plaintiff, on cross-examination, said 
he had no objection to his selective service 
physical examination record being pro- 
duced. Defendant subsequently offered this 
record which was rejected upon plaintiff's 
claim that it was confidential and privi- 
leged. On defendant’s motion for a new 
trial, the motion was granted, the court 
stating: 

117Records in Federal depot: 32 C.F.R. 1607.17; 
Others: 32 C.F.R. 1606.35. 


118United States v. Caserta, 199 F.2d 905 (3 Cir. 
1952) . 
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We conclude plaintiff having authorized 
the reading of the report of his physical 
examination while testifying under oath 
in a court of record where his testimony 
was reduced to shorthand, and in turn 
transcribed, the testimony is a writing of 
a character sufficient to meet the require- 
ments of the Regulation and plaintiff's 
testimony under such circumstances con- 
stitutes a waiver of the privilege provided 
in the Regulation.1® 


The present regulation reads differently. It 
provides in part: 


(a) Information contained in records in 
a registrant’s file may be disclosed or 
furnished to, or examined by, the follow- 
ing persons, namely: 


(1) The registrant, or any person hav- 
ing written authority signed by the reg- 
istrant.12° 


This requirement of being signed would 
render ineffective the technique employed 
under the former regulation of written au- 
thority. 


D. Dependency information. 


Dependency 
made _ non-confidential. 
provide: 


information is expressly 
The regulations 


(a) The fact that dependency has been 
claimed and the names and addresses of 
the claimed dependents shall not be con- 
fidential and may be disclosed or fur- 
nished.1*1 


E. Summary. 


The availability and use of information 
contained in selective service files has aris- 
en in personal injury litigation,'** suits on 
insurance contracts!*? and proceedings to 
set aside a conveyance.'** Conceivably, pres- 
ent day litigation might still involve rec- 
ords of registrants under the old Selective 
Draft Act of 1917.1?5 

In summary, in view of the confidential 


119Young v. Terminal R.R. Ass’n of St. Louis, 70 
F. Supp. 106, 109 (E.D. Mo. 1947). 

120Supra, note 115. 

12132 C.F.R. 1606.36. 

122Supra, note 119. 

123Katz v. New York Life Ins. Co., 125 N.J.L. 358, 
15 A.2d 898 (1940) , aff’d 126 N.J.L. 369, 19 A.2d 830 
(1940) ; Hervitz v. New York Life Ins. Co., 160 Pa. 
Super. 496, 52 A.2d 368 (1947). 

124Altman v. Third National Bank in Nashville, 
30 Tenn. App. 81, 203 S.W.2d 701 (1947) . 

125Katz v. New York Life Ins. Co., supra note 123. 


INSURANCE COUNSEL JOURNAL 





July, 1961 


nature of a registrant’s selective service file, 
the Director of Selective Service would not 
consent to its production in court without 
the written consent of the registrant in con- 
nection with any matter not related to his 
selective service obligation. Should a sub- 
poena be issued for the production of the 
file, it would be produced and the attention 
of the court invited to its confidential na- 
ture. 


3. VETERANS’ ADMINISTRATION. 


A. The file and its importance. 


A file is had by the Veterans’ Administra- 
tion on each individual veteran who has 
made a claim for compensation, pension or 
hospitalization. This file contains such 
materials as original or photostatic copies 
of all medical treatment given and examin- 
ations made by the service department, the 
veteran’s statement as to the nature of the 
disease or injury for which he is making 
claim, original reports of examinations 
made and treatments given by the Veterans’ 
Administration in a Regional Office or at its 
hospital,1?® and information received from 
the Social Security Administration.'?” These 
files have played a role in cases involving ac- 
cident insurance,’** heirship,’*® mental 
health,'*° workmen’s compensation,'*! per- 
sonal injury,'*? and wrongful death.'** Ver- 
gil E. Willis, Chief Attorney at the Veterans’ 
Administration, Kansas City, Missouri for 
thirty years, related a case where 


A veteran was seriously hurt in an auto- 
mobile collision. He was taken directly 
to a Veterans Administration Hospital 
where he remained for two years. The 
value of the medical service rendered was 
$10,000. At the time of trial the only 
method of demonstrating in detail to the 


1262 For THE DEFENSE 30. 

12738 C.F.R. 1.521 provides in part: “Any request 
from outside the Veterans Administration for social 
security information will be referred to the Social 
Security Administration for such action as they 
deem proper.” 

128McLaughlin v. Mass. Indemnity Ins. Co., 85 
Ohio App. 511, 84 N.E.2d 114 (1948). 

129In re Schalla’s Estate, 2 Wis.2d 38, 86 N.W.2d 
5 (1957) . 

130Fahey v. United States, 18 F.R.D. 231 (S.D.N.Y. 
1955) . 

ae Employers’ Ins. Ass’n v. Foreman, 236 
$.W.2d 824 (Ct. of Civ. App. Texas 1951). See 
substituted opinion, 262 S.W.2d 248. 

132Ross v. Cities Service Gas Co., 21 F.R.D. 34 (W. 
D. Mo. 1957) . 

133McGlothan v. Pennsylvania R. Co., 170 F.2d 121 
(3 Cir. 1948). 
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jury the extent of the injury, the treat- 
ment furnished and the temporary and 
permanent damages was by producing 
Veterans Administration hospital rec- 
ords. 


A further illustration was where 


Plaintiff was injured in an automobile. 
He testified that he was receiving from 
the Veterans Administration $50.00 a 
month compensation; that this was be- 
cause of a gun-shot-wound which he had 
received from a Jap sniper in the South 
Pacific. When it was established that he 
did get $50.00 a month for his gun-shot- 
wound of the right shoulder, but also 
that he did not get it in the South Pacific, 
that while on furlough in his own bed- 
room he was injured by the accidental 
discharge of his gun, in Missouri, the jury 
promptly returned a verdict for the de- 
fendant.1%4 


B. Basic statute and regulations. 


38 U.S.C. § 3301 provides in part: 


All files, records, reports, and other pa- 
pers and documents pertaining to any 
claim under any of the laws administered 
by the Veterans’ Administration shall be 
confidential and privileged, and no dis- 
closure thereof shall be made except as 
follows: 


(1) To a claimant or his duly author- 
ized agent or representative as to mat- 
ters concerning himself alone when, in 
the judgment of the Administrator, 
such disclosure would not be injurious 
to the physical or mental health of the 
claimant. 

(2) When required by process of a 
United States Court to be produced in 
any suit or proceeding therein pending. 
(3) When required by any department 
or other ageucy of the United States 
Government. 

(5) In any suit or other judicial -pro- 
ceeding when in the judgment of the 
Administrator such disclosure is deem- 
ed necessary and proper. 


It is thus mandatory that the rec6rds be 
produced in compliance with the _— of 
a United States Court, while it is discretion- 
ary with the Administrator whether the rec- 
ords will be produced in compliance with 
the process of a state court. Perhaps in a 
case which may be tried in either state or 


134Supra, note 126. 
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federal court, this factor of the Administra- 
tor’s discretion or lack thereof might be de- 
terminative of where plaintiff elects to sue 
and whether defendant should seek remov- 
al. 


As regards “furnishing of records,” 38 
U.S.C. § 3302 provides in part: 


Any person desiring a copy of any record, 
paper, and so forth, in the custody of the 
Veterans’ Administration, which may be 
disclosed under section 3301 of this title, 
must make written application therefor 
to the Veterans’ Administration, stating 
specifically— 


(1) the particular record, paper, and 
so forth, a copy of which is desired and 
whether certified or uncertified; and 
(2) the purpose for which such copy 
is desired to be used. 


Insofar as requests for information by the 
veteran or his authorized representative is 
concerned, 38 C.F.R. 1.503 implements the 
statute and provides: 


Information may be disclosed to a veter- 
an or his duly authorized representative 
as to matters concerning himself alone 
when such disclosure would not be in- 
jurious to the physical or mental health 
of the veteran. If the veteran be deceased, 
matters concerning him may be disclosed 
to his widow, children, or next of kin if 
such disclosure will not be injurious to 
the physical or mental health of the per- 
son in whose behalf information is sought 
or cause repugnance or resentment 
toward the decedent.*** 


The authorization should be dated, ad- 
dressed to the Veterans’ Administration, 
contain the name and address of the person 
about whom information is to be released, 
and the purpose for which it is to be used. 
This sulhetlantion should be signed by the 
veteran. A convenient form is available for 
this purpose, but its use is for convenience 
only and is not required. 

Administrative regulations provide for 
the handling of requests in the field, “the 
determination as to the action to be taken” 
varying according to whether the govern- 
ment is or is not involved or whether the 
requested information is to be used adverse- 


13538 C.F.R. 1.522 provides the determination of 
the question as to whether disclosure will be pre- 
judicial to the mental or physical health of claim- 
ant will be made by “the Chief Medical Director; 
Director, Professional Services, of a hospital; or the 
chief medical officer.” 
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ly to the veteran. The procedure is for the 
adverse party, or someone in his behalf, to 
furnish an affidavit stating the character 
of the pending suit, the date of the alleged 
injury, the nature of the injuries alleged, 
and facts indicating why fraud or other in- 
justice will result unless the records of the 
Veterans’ Administration are produced for 
the adverse —. If it be determined that 
fraud or other injustice will result, then 
the Veterans’ Administration will notify 
the attorney that the file will be produced 
before the court at the time of trial, upon 
receipt of a subpoena duces tecum.1%¢ 


C. Cost and expenses. 


Questions may arise concerning the cost 
of copies and other costs incident to produc- 
tion. 38 U.S.C. § 3302(b) provides: “The 
Administrator is authorized to fix a sched- 
ule of fees for copies and certification of 
such records.” Implementing regulations 
provide that “where the subpoena is issued 
on the praecipe of a party litigant other 
than the United States, such party must 
prepay the cost of copies in accordance 
with” prescribed fees “and any other costs 
incident to production.” However, even if 
the party litigant should refuse to pay the 
costs incident to production, it would still 
be mandatory that the records be produced 
in compliance with the process of a federal 
court, Where a subpoena is issued by a 
state court for the production of records, at 
the request of a veteran, but the veteran re- 
fuses to pay the necessary expenses involved 
in the production of records in court, the 
court will be advised of the fact that the 
veteran has failed to comply with the ap- 
plicable federal statute on | regulations and 
that therefore the records may not be pro- 
duced. The same procedure would be fol- 
lowed where the adverse litigant in state 
court similarly refused to pay such neces- 
sary expenses. 


D. To whom does the privilege belong? 


Whether the privilege in the records runs 
to both the government and the veteran is 
not clearly settled. In a wrongful death ac- 
tion tried in federal court, in which the 
veteran had subpoenaed his own file and 
thus waived any privilege he might other- 
wise have asserted, the opinion stated: 


The legislative history does suggest, how- 
ever, that some consideration for the de- 
sire of the individual was entertained. 


13638 C.F.R. 1.511. 
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But that suggestion leaves in doubt 
whether it was merely the aim of the legis- 
lators to make confidential the files held 
by the government agency because they 
concerned “a chapter of some man’s life 
history”, granting a license to the claim- 
ant to authorize release of such informa- 
tion, or whether the object was to create 
a privilege running to the veteran as pro- 
tection for communications made to the 
government which might otherwise have 
been withheld.1*7 


In another federal case, the Veterans’ Ad- 
ministration had waived its privilege and 
the deposition of one of its officials had 
been taken. The veteran thereafter moved 
to suppress the deposition. The court, al- 
though denying the motion, suggested that 
the party seeking discovery should have pro- 
ceeded under Rule 34 and, therefore, must 
establish good cause before using the depo- 
sition on the trial. Noting the govern- 
ment had waived its privilege, the opinion 
stated: 


But, this is not to say that when the Gov- 
ernment so waives the privilege to Vet- 
erans’ Administration records they there- 
by become public records and are ad- 
missible pro tanto as evidence at the trial 
of this case.1%8 


E. Some evidence problems. 


Suppose the Veterans’ Administration re- 
fuses to honor a subpoena duces tecum in 
an action in state court. The adversary re- 
quests the veteran to permit an inspection 
of such records. This request is denied. 
May the adversary on cross-examination in- 
quire as to the reasons for the refusal and 
make comment to the jury in reference 
thereto. An Ohio opinion stated: 


Now, we are of the opinion that the Court 
erred in permitting the cross-examination 
of the plaintiff concerning his reasons for 
refusing to give his consent to the intro- 
duction of his army service records, and 
also in permitting counsel to comment 
upon it in the final argument to the 


jury.18° 
On similar facts, a Texas court stated: 


True enough, the plaintiff-veteran was 
within his legal right in refusing to allow 


137Supra, note 133 at 129. 

138Brooks v. Texas General Indemnity Co., 251 
F.2d 15 (5 Cir. 1958) . 

139Supra, note 128 at 118. 
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appellant the disclosures in such report; 
but under the facts and circumstances in 
this case, the evidence being doubtful as 
to whether the injuries were the result of 
an accident in the course of his employ- 
ment... the refusal to permit the histori- 
cal report of his prior troubles certainly 
must be viewed as adverse to his testi- 
mony and claim of compensable in- 


jury.**° 


Problems of admissibility may arise where 
a produced file contains documents or other 
material, the source of which is unknown.'*1 
Thus where the medical records contained 
a diagnosis of plaintiff's alleged mental dis- 
ease and there was no evidence that the en- 
tries were made on the date they bore, that 
they were made by the signatories, or that 
the signatories were doctors it was held they 
were properly excluded under both the Busi- 
ness Records Act and the Federal Official 
Records Act.1#? 


4. DEPARTMENT OF THE.AIR FORCE. 


The procedure for securing information 
from the military may perhaps be typified 
by an examination of the relevant regula- 
tions governing the release of official infor- 
mation from the Air Force for use in pro- 
spective or pending lawsuits, controversies, 
hearings, investigations or other civil ad- 
ministrative proceedngs in civilian courts, 
commissions, boards, or other tribunals. 


A. Policy. 
32 C.F.R. 804.402 provides: 


It is the policy of the Department of the 
Air Force to make official information 
available for use in litigation and to per- 
mit military and civilian personnel tg 
testify concerning such information in its 
files if material and relevant to the litiga- 
tion, unless the information is classified 
defense information, is privileged by law 
or regulation, or other valid reason for its 
non-release, exists. 


B. Responsibility. 


The Judge Advocate General, USAF, is 
responsible for authorizing the release of 
Air Force information for use in prospec- 


140Supra, note 131 at 826. 

141Martin v. Baldwin, 110 S.E.2d 344 (Sup. Ct. 
Georgia 1959) . 

142Der Hagopian v. Eskandarin, 153 A.2d 897 
(Sup. Ct. Pa. 1959). 
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tive or pending litigation; he is responsible 
for prescribing the type of information 
which is releasable, and the circumstances 
under which it may be released by custodi- 
ans of the information or by persons appear- 
ing as witnesses before civilian courts or 
tribunals.'* 


C. Limitations. 


When the United States is a party to the 
litigation in question, information will be 
released only after authorization by The 
Judge Advocate General, USAF, the Staff 
Judge Advocate of the major air command 
concerned, The Attorney General of the 
United States, or a United States attorney.'** 

When litigation is not pending, custo- 
dians of Air Force records will decline to 
divulge the information pending institution 
of the litigation unless satisfied that: (1) 
The request for information is not frivolous 
or unreasonable; (2) Litigation is actually 
contemplated; (3) The person requesting 
the information has a need and the right to 
know it.145 


Information of a personal nature in Air 
Force files will not be released unless: (1) A 
subpoena duces tecum—issued by a court or 
other body having such powers and in whose 
jurisdiction the custodian is located—is 
properly served on the custodian, or (2) 
Authorized by the Staff Judge Advocate of 
the major air command concerned or The 
Judge Advocate General, USAF.1*¢ 


Classified defense information cannot be 
released to unauthorized persons or courts 
under any circumstances, unless the classi- 
fication is removed.*47 


32 C.F.R. 804.403 (e), dealing with medi- 
cal information, provides: 


Release of medical information from Air 
Force files is governed by current perti- 
nent regulations (AFR 160-35), and will 
not be released unless a subpoena duces 
tecum is issued by a court or other body 
having such powers in whose jurisdiction 
the custodian is located and the subpoena 
is properly served on the custodian, or the 
release of the information is authorized 
by the staff judge advocate of the com- 
mand exercising general court-martial 
jurisdiction or the Judge Advocate Gen- 
eral, USAF. 


14332 C.F.R. 804.403. 
1447d. at 840.404 (a) . 
145]d. at 804.404 (c) . 
146]d. at 804.404 (d) . 
147Jd. at 804.404 (f) . 
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D. Requests for interviews or statements. 


Requests by parties to private contro- 
versies preliminary to actual litigation for 
permission to interview or to obtain state- 
ments from Air Force personnel concerning 
matters related to their official duties or 
concerning information obtained in their 
official capacity may be granted by com- 
manders, on the advice of their Staff Judge 
Advocates, at appropriate times and places 
and under circumstances which will insure 
that the provisions of the Air Force regula- 
tions are not violated. 

Identical rules apply in taking deposi- 
tions of Air Force personnel.14* 


E, Compliance with subpoena. 


Subpoenas properly served on the pro- 
spective witness by a representative of the 
court or tribunal which has jurisdiction 
over the witness and the requested record, 
file, or document will be complied with, if 
not otherwise prohibited by regulation. 

When regulation prevents the witness 
from testifying or producing the subpoe- 
naed documents, the witness will appear at 
the time and place stated in the subpoena 
and respectfully advise the court or tribun- 
al that Air Force regulations prevent him 
from testifying on the subject matter in 
question and/or producing the documents 
in question. 

If a subpoena has not been properly is- 
sued and served by a court or tribunal hav- 
ing the requisite jurisdiction over the pro- 
spective witness, it will be treated as a re- 
quest for release of information.**® 


F. Witnesses in private litigation. 


Air Force personnel who are requested to 
appear and testify in any litigation in which 
the Federal Government has no interest 
may be authorized to do so, provided, the 
release of the information desired is not 
prohibited, and no expense to the Govern- 
ment is involved.1*° 


5. SoctAL SECURITY RECORDS. 


The original Social Security Act became 
law in 1935. However, “social security” in 
the popular sense applies almost exclusively 
to the program known as “Federal Old-Age, 
Survivors, and Disability Insurance Bene- 
fits.” Since the program is supported by 
contributions paid by covered employers 

1487d. at 804.405. 


1497d. at 804.408. 
150Jd. at 804.409. 
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and employees on the latter’s earnings, as 
well as by contributions from the earnings 
of covered self-employed persons, much in- 
formation helpful in civil litigation would 
be available if ready access could be had to 
the agency files and records. 


A. Statute. 
The basic statute provides in part: 


No disclosure . . . of any file, record, re- 
port or other paper, or any information 
obtained at any time by the Secretary of 
Health, Education, and Welfare, or the 
Secretary of Labor, or by the officer or 
employee of the Department of Health, 
Education, and Welfare or the Depart- 
ment of Labor in the course of discharg- 
ing their respective duties under this 
chapter, and no disclosure of any such 
file, record, report, or other paper, or in- 
formation, obtained at any time by any 
person from the Secretary of Health, Ed- 
ucation, and Welfare, or the Secretary of 
Labor, as the case may be, or from any 
officer or employee of the Department of 
Health, Education, and Welfare or the 
Department of Labor shall be made ex- 
cept as the Secretary of Health, Educa- 
tion, and Welfare or the Secretary of La- 
bor as the case may be, may by regulation 
prescribe.** 


This provision, as originally enacted in 
1939, was a legislative endorsement of a 
pledge of confidentiality given to the public 
by the original Social Security Board to re- 
assure employees and employers that infor- 
mation furnished by them would not be in- 
discriminately disclosed. 


B. Regulations. 


20 C.F.R. 401.3 outlines the conditions 
under which information may be disclosed 
and to whom. 

Disclosure may be made to a claimant or 
prospective claimant or his authorized rep- 
resentative as to matters directly concern- 
ing the claimant or prospective claimant 
(other than medical information), when 
consistent with the proper and efficient ad- 
ministration of the Act. Such matters may 
also be disclosed to others, or to the public, 
upon written authorization by the claimant 
or prospective claimant or duly authorized 
representative. 

After the death of an individual, any in- 
formation relating to him (other than medi- 
cal information) may be furnished to a sur- 


15149 Stat. 648, 42 U.S.C. 1306 (a) . 
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viving relative or the representative of the 
individual’s estate; and any information 
concerning the fact, date, or circumstances 
of the individual’s death may be disclosed 
to any person. In any such case, however, 
disclosure can be mae only upon written 
request, and when consistent with efficient 
administration. Disclosure is not author- 
ized if considered detrimental to the indi- 
vidual or his estate. 

Information may, if efficient adminis- 
tration permits, be released to the employ- 
er or former employer of an individual as 
to the individual’s social security account 
number; or as to the coverage of services 
rendered by him for the employer: or as to 
any information originally supplied by the 
employer. 

Generally, medical information concern- 
ing a claimant or prospective claimant can 
be disclosed only to his physician or to a 
medical institution at which he is a patient, 
and then only with his consent and the 
consent of the source of the information; 
or if such source is not available, of a phy- 
sician in the employ of the Department; 
and when consistent with proper and ef- 
ficient administration.1*? 


The regulations further provide that: 


Any individual, his legal representative, 
or after his death his survivor or the legal 
representative of his estate may obtain a 
statement of the earnings of such indi- 
vidual and the periods in which the wages 
were paid and the self-employment in- 
come was derived as shown by the records 
of earnings at the time the request for 
information is received.1** 


It is further provided that “for the purpose 
of proceedings before the Administrator or 
any court, such records shall . . . be evidence 
of the earnings of such individual and the 
periods of such earnings.”*** 

In a federal case involving a fatal colli- 
sion in Illinois, the administrator of the de- 
ceased, who was self employed, offered certi- 
fied copies of the annual earnings as shown 
by the records of the Social Security Admin- 
istrator, These were admitted over defend- 
ant’s objection that they were not the best 
evidence and were hearsay. On the appeal, 
defendant also argued they were self-serv- 
ing. Noting the need to support an objec- 
tion to the admission of evidence by state- 


152See SCHOTTLAND AND BARTLETT, FEDERAL SOCIAL 
Security (1959) . 

15320 C.F.R. 404.803. 

154]d. at 404.804. 
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ment of the specific ground, the judgment 
was affirmed on the basis that authenticated 
copies are equally admissible as the origin- 
al record and, further, that the entry satis- 
fied both the Federal Official Records Stat- 
ute’®> and the Federal Business Records 
Act.1°° The opinion stated: 


This was a public entry. The Social Se- 
curity Administrator was required by stat- 
ute in the discharge of his public duty to 
keep these records. There was no reason 
for the public officer to improperly re- 
cord or distort these wage records. The 
records were kept in the regular course of 
business of the Social Security Agency. 
Under such circumstances the records 
were an exception to the rule excluding 
hearsay and were admissible in evi- 
dence.*" 


It seems unfortunate that the objection that 
such records were self-serving was not prop- 
erly saved at the trial and thus was not con- 
sidered on the appeal. 


C. Subpoena duces tecum. 


Where disclosure is not authorized under 
the regulations and, nevertheless, a sub- 
poena duces tecum is served, counsel will 
be advised of the impropriety of his demand 
and requested to withdraw his subpoena. 
Should he refuse, the United States Attor- 
ney will normally appear with the Bureau 
employee summoned in court and state why 
disclosure is prohibited. 


6. THE FEDERAL TRADE COMMISSION. 


The Federal Trade Commission Act*®* 
became law in 1914. The Commission was 
established to protect business and the pub- 
lic against unfair methods of competition 
and to prevent practices which would lessen 
competition or tend to create monopoly. In 
short, the Commission is charged with the 
basic duty of protecting our competitive 
free-enterprise economy.'*® Among many 
other laws which it administers, the Com- 
mission exercises responsibilities under 
Public Law 15 of 1945 relating to the regu- 
lation of the business of Insurance.’® The 


15528 U.S.C. § 1733. 

156]d. at § 1732. 

157Hawbaker v. Danner, 226 F.2d 843, 849-850 
(7 Cir. 1955). 

15838 Stat. 717 (1914) as amended, 15 U.S.C. § 
41-51. 

15916 C.F.R. § 1.1. 

16015 U.S.C. § 1011. 
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rules governing the use of information, pro- 
cedures in requesting it, and other matters 
are set forth in the Rules of Practice, Pro- 
cedures and Organization of the Federal 
Trade Commission (March, 1960) herein- 
after cited as Rules. 


A. Confidentiality. 


Under section 1.133 of its Rules, all docu- 
ments, memoranda, correspondence, exhib- 
its and information of whatever nature com- 
ing into the possession of the Commission 
or its representatives in the discharge of its 
official duties are confidential. This means 
that in carrying out its functions, particu- 
larly in the investigation of matters coming 
under its jurisdiction, any information so 
obtained is held confidential, and under 
Section 10 of the Federal Trade Commis- 
sion Act any unauthorized disclosures by a 
Commission officer or employee is punish- 
able by fine and imprisonment. 

In other words, information, documents, 
or any material that is obtained during the 
course of administering the various laws 
coming under its purview such as the Feder- 
al Trade Commission Act, Clayton Act, 
Sherman Act, and the various labeling stat- 
utes are considered confidential and only to 
be used in the conduct of any proceedings 
and hearings before the Commission, Of 
course, any information released during any 
Commission proceedings would no longer be 
considered secret or confidential. Litigants 
in a civil action where the Government is 
not a party could use any information so 
released since it is no longer secret or con- 
fidential. On the other hand, secret or con- 
fidential data in the Commission files or 
records would not be available to litigants 
unless released by the Commission under 
section 1.134 of its Rules. As a matter of 
policy, the Commission does not make such 
information available to litigants in a pri- 
vate lawsuit. 

For example, the Commission conducts 
many investigations under Section 2(a) as 
amended of the Clayton Act, otherwise 
known as the Robinson-Patman Act. In 
most cases where the respondent company 
believes or has reason to believe that it 
would lose such a case if it litigated the 
matter in a public hearing and it resulted 
in a cease and desist order, the respondent 
will generally take a consent order rather 
than risk disclosure of damaging evidence 
of price discrimination among its customers. 
In this way the damaging evidence in the 
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Commission files remains secret and confi- 
dential and is not available to an aggrieved 
customer that might bring a civil treble 
damage action against the respondent com- 
pany. As stated previously, the Commis- 
sion does not open its files or make availa- 
ble any such secret or confidential informa- 
tion to aid any litigant in a civil action. 


B. Rights of litigants. 


The rights of a litigant in a matter with 
the Commission poses a different problem. 
In a contested matter the nondisclosure 
rules which can be invoked by the Govern- 
ment as to private parties cannot create a 
Government privilege per se. Unless there 
is some basis for it under the law of evidence 
such a privilege does not exist. The Com- 
mission must show some justification for 
withholding the information requested. 
This justification generally exists if it may 
disclose the identity of informers, security 
or military secrets, trade secrets, or that 
the pertinent data is the work product of 
Government lawyers. 


In H. P. Hood & Sons, Inc.** documents 
offered as evidence before the hearing ex- 
aminer in a Clayton Act violation were 
placed “in camera” e.g. not made a part of 
the public record but kept secret except as 
to respondent, their counsel and authorized 
Commission personnel. In commenting up- 
on the hearing examiner’s order which op- 
erated “to prevent counsel supporting the 
complaint from disclosing the contents of 
the ‘in camera’ documents to witnesses or 
prospective witnesses without the express 
permission of the hearing examiner,” the 
court observed: 


There can be no question that the confi- 
dential records of business involved in 
Commission proceedings shall be protect- 
ed insofar as possible .... On the other 
hand there is a substantial public inter- 
est in holding all aspects of adjudicative 
proceedings, including the evidence ad- 
duced therein, open to all interested per- 
sons. 


It viewed exposure to possible treble dam- 
age actions, embarrassment or that docu- 
ments contain information which “competi- 
tors for business reasons are extremely desir- 


161T. Reg. Rep. § 29,460 (F.T.C. 1961). See 
United States v. Proctor & Gamble Co., 180 F. Supp. 
195 (D.N.J. 1960), memoranda of subordinates. 
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ous to possess” as not good cause for an “in 
camera” order. The hearing examiner was 
ordered to review his order in the light of 
the court’s views as stated in its opinion. 


C. Reaching retained copies of census re- 
turns. 


The Federal Trade Commission admit- 
tedly has broad powers to secure informa- 
tion or data from companies subject to its 
regulatory authority.’ A question before 
several courts was whether it could require 
a company to produce retained copies of 
schedules submitted by the company to the 
Bureau of Census. 


The Census Act in substance provides 
that neither the Secretary of Commerce, nor 
any other officer or employee of the De- 
partment of Commerce or bureau or agen- 
cy thereof, may use the information fur- 
nished under the provisions of the act for 
any purpose other than the statistical pur- 
poses for which it is supplied, or “make any 
publication whereby the data furnished by 
any particular establishment or individual 
under this title can be identified.”1* 


In two recent cases it was held that where 
information is given under such statute, 
the information so furnished is privileged 
and retained copies could not be reached 
by subpoena duces tecum.'** In United 


16215 U.S.C. § 49. 

16313 U.S.C. § 9. 

164F,.T.C. v. Orton, 175 F. Supp. 77, rehearing 
den. 177 F. Supp. 241 (S.D.N.Y. 1959); F.T.C. v. 
Dilger, 276 F.2d 739 (7 Cir. 1960). 
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States v. St. Regis Paper Co.,’*° a contrary 
result was reached, the opinion stating: 


However, the plain terms of that statute 
apply only to the Department of Com- 
merce and do not bar any other federal 
agency from divulging such information 
if it comes from different sources or from 
demanding that a copy remaining in the 
respondent's files be produced. The pur- 
pose of the prohibition addressed to the 
Secretary of Commerce and his staff in 
the Census Act is served if they are de- 
nied the power to transmit submitted in- 
formation to other governmental agencies 
or to individuals. But there is no reason 
to protect absolutely the underlying data 
or to insulate the source of the informa- 
tion from any further inquiry. The man- 
ufacturer is under no statutory obliga- 
tion to hold a copy of his submitted 
schedule in his files; if he chooses in this 
way to keep a summary of information 
which is scattered throughout his records, 
the particular paper on which the data 
is collected is no more immune from or- 
dinary discovery procedures than any 
other document in his possession. Al- 
though the Census Bureau printed across 
the bottom of the copy page, “Keep This 
Copy For Your Files,” there was, in fact, 
no obligation on the respondents to do 
so. Clearly the Census Bureau’s action 
cannot confer any immunity on such 
records through gratuitous suggestion.’ 


165285 F.2d 607 (2 Cir. 1960) . 
166]d. at 613, 614. 


IV. DECISIONS INVOLVING OTHER RECORDS AND REPORTS 


A few decisions, involving other records 
and reports, have been selected either be- 
cause they pose new problems or shed fur- 
ther light on old ones. 


1. BANKING LAw. 


Section 36 (10) of the New York Banking 
Law prescribes that all reports and inves- 
tigations of the Banking Department “shall 
be confidential communications, shall not 
be subject to subpoena and shall not be 
made public unless, in the judgment of the 
superintendent, the ends of justice and the 
public advantage will be subserved by the 
publication thereof.” 

In Clark v. Flynn, a special deputy of 


1679 A.D.2d 249, 193 N.Y.S.2d 401 (1 Dept. 1959) . 


the Banking Department addressed a com- 
munication to the American Trust Com- 
pany containing certain observations and 
recommendations in the light of conditions 
existing at the close of business June 18, 
1954. The letter stated: “A copy of the re- 
port of examination of your institution as 
of the close of business June 18, 1954, is be- 
ing sent with this letter,” and concluded: 
“This is an official communication within 
the meaning of Section 11, subdivision 4 of 
the Banking Law.” Action was subsequent- 
ly instituted by third parties to establish a 
trust in regard to certain shares of Ameri- 
can Trust Company stock. These parties 
applied for authorization to introduce this 
letter. The trial court having indicated in 
advance of trial that he would receive the 
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letter, an Article 78 proceeding was begun 
by the Superintendent of Banks to prohibit 
its receipt in evidence. In such proceeding, 
in a 4-1 decision, the application of the Su- 
perintendent was granted. The opinion 
stated: 


When the attorneys for the plaintiffs, in 
the action to be tried, applied for autho- 
rization to introduce the letter or the con- 
tents thereof in the action, the Superin- 
tendent refused such permission. That 
determination was not arbitrary or ca- 
pricious. It had a reasonable basis in the 
concern of the Banking Department in 
maintaining public confidence in banks 
and the freedom [with] which the De- 
partment should operate in making frank 
and forceful criticism of the conduct of 
the affairs of banking institutions.1® 


The Banking Law was subsequently 
amended to include “any duly authenti- 
cated copy or copies” of “reports of exami- 
nations and investigations, correspondence 
and memoranda concerning or arising out 
of such examination and investigations” in 
the possession of any banking organization 
as “confidential communications” not to be 
made public without the superintendent's 
permission.1® 


2. Civit SERVICE. 


The Civil Service Commission of the City 
and County of San Francisco in making a 
wage rate survey solicited information from 
private employers on the written promise 
and agreement with each that the source 
of all information supplied would be held 
in confidence and that the wage scales and 
other data would not be identified except 
by a code known only to the commission. 
Civil service employees wanted to see this 
basic data which supposedly backed up the 
commission’s proposed pay scale. The Su- 
perior Court granted an order providing 
for the inspection of such documents and 
data. The commission, while noting the 
right of a citizen to inspect public records, 
petitioned for a writ of prohibition on the 
basis of a provision to the effect that a pub- 
lic officer may not be examined as to com- 
munications made to him in official confi- 
dence when the public interest would suffer 
by the disclosure. Upon a showing that dis- 


168[d, A.D.2d 251, N.Y.S.2d 404. 
169L. 1960, c. 237, § 16. 
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closure would foment public disturbance 
and unrest in industrial employment rela- 
tions and would interfere with the com- 
petitive activities of the employers in pri- 
vate industry, the commission’s application 
was granted. The court stated: “The courts 
generally have concluded that the public 
interest in preserving confidential informa- 
tion outweighs in importance the interest 
of a private litigant in the absence of con- 
siderations involving life or liberty.’17° In 
summary, while no statutory authority was 
given the commission to promise to keep 
such solicited information confidential, the 
public interest was best served by denial 
of the right of inspection. 


3. GOVERNOR. 


Arizona law provides: “The Governor 
shall keep a record of his official acts . . . 
and shall keep in his office all documents 
received by him in his official capacity.” 
Further: “Public records and other matters 
in the office of any officer are at all times 
during office hours open to the inspection 
of any person.” The Governor called upon 
his Attorney General to make an investiga- 
tion of the affairs of the office of State Land 
Commissioner and to report his findings. 
Plaintiff, both as an individual and as edi- 
tor of a daily paper, claimed the right to 
inspect a letter and supplemental docu- 
ments filed with the report, he having had 
access to the report itself. The Governor 
claimed these materials were confidential 
and that it was against the best interests of 
the state to make them public. In manda- 
mus proceedings, it was held that the Gov- 
ernor had authority in the first instance to 
deny the right of inspection where he 
thought the information was privileged or 
that disclosure would be against the best 
interests of the state, even though these ma- 
terials were “other matters” within the 
meaning of the statute. However, said the 
court, “it rests within the jurisdiction of 
the courts of the state to determine these 
questions,” which can only be done upon 
personal inspection by the judge of the ma- 
terials in dispute.'7! 


170City & County of San Francisco v. Superior 
Court, 38 Cal.2d 156, 238 P.2d 581 (1952). 

171Mathews v. Pyle, 75 Ariz. 76, 251 P.2d 893 
(1952). See Matter of Cherkis v. Impellitteri, 307 
N.Y. 132, 120 N.E.2d 530 (1954) report of the city 
commissioner of investigation to the mayor, held, 
privileged under the New York City Charter. 
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4. PosTAL DEPARTMENT. 


An interesting question was raised in a 
personal injury action brought by a postal 
worker against a railroad. The defendant 
wanted disclosure of the postal department's 
records of plaintiff. In particular, such 
things as pay records, work records, leave, 
vacation and time off records, sickness and 
illness records, medical reports and the 
names of doctors examining plaintiff were 
desired. In granting the request the opin- 
ion stated: 


The agency apparently is willing to dis- 
close the records sought if plaintiff's at- 
torneys agree to the disclosure. The 
agency's attitude indicates that as far as 
they are concerned no interest of theirs 
or of the general public will be preju- 
diced by the disclosure. However, they 
attempt to invest plaintiff with a right 
of privilege as to the records. In my 
view he is not entitled to have it. . 

The fact that plaintiff's employer is a 
Government agency should make no ma- 
terial difference as regards the right of 
privilege, in the absence of a statute or 
regulation expressly protecting persons 
such as plaintiff, and sufficient public 
policy to enable the court to uphold the 
protective statute or departmental regu- 
lation .... If plaintiff refuses to consent 
to the disclosure of the records, as direct- 
ed, I will entertain a motion by defend- 
ant to strike plaintiff's complaint.'** 


5. UNEMPLOYMENT INSURANCE. 


In a Rhode Island divorce action, the 
husband was charged with failure to pro- 
vide support. He secured a subpoena duces 
tecum requiring the administrator of em- 
ployment security to appear with certain 
records. These records showed his unem- 
ployment and cash sickness payments. The 
statute made this information confidential, 
unauthorized disclosure a violation and 
such information unavailable in any action 
to which the administrator was not a party. 
In proceedings by the Attorney General to 
have the subpoena duces tecum quashed, 
the narrow issue was whether the husband, 


172Morris v. Atchison, Topeka & Sante Fe Rail- 
way Co., 21 F.R.D. 155, 158 (W.D. Mo. 1957) . 
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the very person whom the statute intended 
to protect against unwarranted disclosures, 
should be deprived of the benefit of these 
records which he considered necessary to 
his defense. In refusing to quash the sub- 
poena, the opinion noted: 


Upon examination of the statutes involv- 
ed we find that the prohibition against 
disclosure as therein expressed does not 
go as far as the petitioner here contends. 
In the absence of express prohibition of 
disclosure in the statutes herein cited it 
is our opinion that the court is not de- 
nied the power in a proper case to exer- 
cise its discretion and issue a subpoena 
duces tecum. In the circumstances of the 
case at bar the superior court did not err 
in denying the administrator’s motion to 
quash the subpoena duces tecum.'** 


Consider, however, the Unemployment 
Insurance Law of New York which provides 
in part: 


Information acquired from employers or 
employees pursuant to this article shall 
be for the exclusive use and information 
of the commissioner in the discharge of 
his duties hereunder and shall not be op- 
en to the public nor be used in any court 
in any action or proceeding pending 
therein unless the commissioner is a party 
to such action or proceeding, notwith- 
standing any other provisions of 
a... 


Stating the provision “is clearly mandatory 
in its language,” New York courts will 
readily vacate and set aside a subpoena duc- 
es tecum served upon the Industrial Com- 
missioner.175 


173Powers v. Superior Court, 79 R.I. 63, 82 A.2d 
885, 889 (1951). See Jones v. Giannola, 252 $.W.2d 
660, 663 (St. Louis Ct. of App. Mo. 1952) where, in 
dictum, it was said of similar legislation: “While this 
statute forbids voluntary disclosures it does not pur- 
port to forbid disclosure of the contents of official 
old age assistance files in response to a subpoena 
duces tecum where the contents of the files and the 
documents contained therein are pertinent to a judi- 
cial inquiry.” 

174N. Y. Labor Law § 537. 

175Andrews v. Cacchio, 264 App. Div. 791, 35 
N.Y.S.2d 259 (2 Dep’t 1942); Eston v. Backer, 204 
Misc. 162, 119 N.Y.S.2d 273 (Sup. Ct. 1953). Cf. 
Marceau v. Orange Realty, Inc., 97 N.H. 497, 92 A. 
2d 656 (1952) , where the original statute, similar to 
the one in New York, was amended. 
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CONCLUSION 


What conclusions may be drawn from 
this review of but a few of the many statutes, 
regulations and decisions which deal with 
the availability and use of that great body 
of information reposing in government 
files? 


In regard to the federal records, few were 


protected by specific statute. Instead, rules 
and regulations were cited in support of 
the claim of privilege. It would appear that 
the feeling expressed by former Chief Jus- 
tice Vinson, namely, that “judicial control 
over the evidence in a case cannot be abdi- 
cated to the caprice of executive officers,”17° 
is shared by the members of the judiciary. 
Where the government is a party to the 
civil litigation, no difficulty need be ex- 
perienced in enforcing an order to produce. 
If the ‘government is party plaintiff, diso- 
bedience may result in dismissal of its ac- 
tion. If the government is party defendant, 
disobedience may result in its liability be- 
ing presumed. Where the government is 
not a party to the action, the problem of 
enforcement is not so easily solved. 

A subordinate officer who appears in re- 
sponse to a subpoena duces tecum presum- 
ably will continue not to be found in con- 
tempt of court where, in reliance upon a 
rule or regulation of his department or 
agency, he refuses to disclose proscribed in- 
formation.’** Instead, the party desiring 
the information will be required to seek 
departmental or agency approval for pro- 
duction and inspection. The power of 
the court to order and enforce its mandate 
for production against the unwilling head 
of the department or agency is both uncer- 
tain and shrouded with political overtones. 

Happily, the department or agency it- 
self may decide to waive the privilege and 
make the desired information available. 
Or, again, the controlling rules and regu- 
lations may contain applicable exceptions 
as, for example, recognizing the reach of a 
court order or the right of a reporting indi- 
vidual to secure inspection and copies. 
Where the reporting individual is himself 
a party to the litigation the court may de- 
cide to require him to consent to an in- 


176United States v. Reynolds, 345 U.S. 1, 9-10 
(1953) . 

177Jackson v. Allen Industries, 250 F.2d 629 (6 
Cir. 1958) , refusal of district court to compel com- 
pliance by a Special Agent of the FBI with a sub- 
poena duces tecum was held to be proper. 


spection of the privileged records or autho- 
rize his adversary to secure copies at his 
own expense. Penalty for refusal may be the 
same as against the government where it was 
a party and refused to comply with a court 
order, namely dismissal of the action, if 

laintiff, or admission of the liability, if 
defendant. While the thinking of the courts 
may vary on the issue of granting requests 
for production, as in the case of income tax 
returns, it would seem that discretionary 
power to use discovery process nonetheless 
rests in the courts. 


In the case of state records and reports, 
privilege, if any, is usually bottomed on a 
specific statute. However, the scope of such 
statutes is by no means uniform. Such 
problems as who may claim and who may 
waive the privilege often arise. Further, 
some statutes merely declare the informa- 
tion to be confidential and provide penal- 
ties for employees of the department or 
agency involved who make unauthorized 
disclosures. Strictly construed, these statutes 
may be held as intending only to prevent 
indiscriminate talking about official in- 
formation. Specifically, they may be viewed 
as not intending within their sweep dis- 
closures on court order or in connection 
with judicial proceedings. Other statutes, 
especially of the type requiring reports 
from individuals or organizations, may in- 
corporate a provision against their use in 
court. Here the thinking of the legislature, 
rightly or wrongly, is that the need for en- 
couraging frank and full reports necessi- 
tates the granting of this protection to the 
reporting party. A further question in re- 
gard to required reports is as to their ad- 
missibility when offered, not by the non- 
reporting party, but by the reporting party 
over objection that they are self-serving, as, 
for example, income tax returns or social 
security records to prove past earnings of 
a self-employed individual. As might be 
expected, there is a division of opinion on 
this point. 

The investigative type of report filed by 
government officials presents its own pecul- 
iar problems. Governing statutes or reg- 
ulations may declare such reports to be 
both confidential and inadmissible as evi- 
dence. Or, as in the case of CAB reports, 
the report may be available but be declared 
to be inadmissible. Even here, however, if 
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the witness on the stand is the investigat- 
ing official, no objection can validly be 
made to his using the report to refresh his 
recollection on facts therein about which he 
may properly testify. It is only the opinion 
and conclusory part of the report which is 
objectionable. 


The recognition of a privilege to with- 
hold government records and reports from 
civil litigants certainly curtains the truth 
from disclosure. We have come a long way 
from privilege pronounced by an unreview- 
able administrative decision and bottomed 
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on a “housekeeping” statute. The civil liti- 
gant’s quest “to know” has gained strength 
from the amendment of the “housekeeping” 
statute and the substitution of judicial de- 
cision for final administrative decision. 

With the aim of litigation being justice 
based on truth, civil litigants must and will 
continue pressure for relevant information 
contained in government files—the ultimate 
judicial decision as to whether to disclose or 
to withhold demanding a delicate balanc- 
ing of the public and private interests in- 
volved. 
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Medicolegal subjects, the doctor-lawyer relationship, medical evi- 
dence, expert medical testimony, medical malpractice and its trends, 
and similar topics, will be presented in this department. The Jour- 
nal will be pleased to have its readers submit articles of this type, 
either written by them or which may come to their attention. 









Post Traumatic Neuroses 


E. W. SHANNON, M.D. 
Cleveland, Ohio 


TRAUMATIC neurosis is a well rec- 
A ognized condition, both to the medi- 
cal profession and to the layman but it is 
difficult to define. Since World War II, 
the world has been neurosis-minded and 
the term neurosis or the adjective neurotic 
no longer has the unpleasant connotation 
that it formerly did. Undoubtedly the 
world is becoming more socially and psy- 
chiatrically minded. I have gathered to- 
gether a few definitions of neurosis: 


Freud’s interpretation is that “A neu- 
rosis is a flight from reality”. Webster 
“A functional nervous disorder. Some- 
times actual neuroses, like neuresthenia 
and anxiety neurosis, presumed to be due 
to physical exhaustion or irritation are 
distinguished from psychoneurosis like 
hysteria and compulsive neurosis, psy- 
chogenic in origin, but the terms are 
commonly used synonymously”. 

Cantor’ states “A neurosis is a function- 
al disorder of the nervous system not de- 
pendent on any discoverable wound or 
physical abnormality. There are many 
types of neuroses, classified as to cause: 
accident, occupational, war; or as to be- 
havior: anxiety, cardiac or compulsion”. 

Fetterman? regards neuroses as involv- 
ing mental attitudes and expressed 
through the visceral organs. He also 
states “Neurosis is a disheartened reac- 
tion to a physical or social reverse”. By a 
disheartened reaction, he means an ex- 
aggerated sickness response, and by phy- 
sical reverse, any bodily injury or disease. 
A social reverse represents all the failures 
of the ego in contact with others, serious 


1Cantor, Paul D.: Psychosomatic Injury, Trauma- 
tic Psychoneuroses and Law, 6 ClEVELAND-MARSHALL 
Law Review, No. 3, (Sept., 1957) . 

2Fetterman, Joseph: Traumatic Neurosis, 91 J.A. 
M.A., 315-319 (1928) . 
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business losses, disappointments in love, 
attempts which have not reached their 
goal. 

Kamman‘ defines the term “the essence 
of the traumatic neurosis is not an- or- 
ganic lesion but a failure in the victim’s 
total possibilties for adaptation. In other 
words, the neurosis is psychogenic: i.e. 
the result of conflicting forces or drives 
within the personality structure of the in- 
dividual. Dynamically, the traumatic 
neurosis is a reaction not specifically re- 
lated to the type of injury according to 
the provoking situation. The violence 
and the nature of the accident merely 
color the intensity of the neurosis rather 
than determine it’s essential character. 
The accident is a symbolic stimulus”. 


But enough for definition. We all rea- 
lize that a neurosis is a mental illness char- 
acterized by multiple organic symptoms 
without any structure changes in the body. 

The symptoms of neuroses, studied sing- 
ly, do not differ from those produced by or- 
ganic disease. In the aggregate, they usual- 
ly present certain distinguishing features. 
Though neurotic symptoms may be re- 

3Kamman, Gordan R.: Traumatic Neurosis, 


Compensation Neurosis or Attitudinal Pathosis? 65 
ArcH. NEUROL & Psycu., 593-603 (May, 1951). 
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stricted to one organ, they are usually wide- 
spread and involve not only the presumed 
injured area but also far unassociated re- 
gions. They also disturb such mental at- 
titudes as hope, outlook, plans; and are as- 
sociated with a large fear element. Also, 
they do not conform to the patterns pro- 
duced by organic disease. Usually neurotic 
symptoms are intensely persistent, “I am 
never free of my pain”. It has been said 
that a patient clings to his symptoms as 
though in secret league with them. 

Neurotic symptoms are far more respon- 
sive to environment than are those pro- 
duced by organic disease. We have all 
seen nervous patients who were apparently 
quiet and at ease when alone but who act- 
ed up as soon as friends or a sympathetic 
audience showed up. 

Nervous symptoms may be cured by faith 
or some magical influence, by measures 
which influence the mind—suggestion, hyp- 
notism, religious and faith cures. 

The symptoms of course are innumer- 
able, depending upon the region of the 
body involved, the intensity of the disorder 
and also upon the patient’s sensitiveness 
and upon his ability to describe in words 
or in action the distress which he is suffer- 
ing. It is amazing the similar terms which 
are used to describe the symptoms com- 
plained of. Perhaps the most common one 
used in reciting cerebral complaints is, 
“Doctor, it feels like there is a tight band 
around my head”. Second to this, in de- 
scribing back pain, is the a of 
constant low back pain which radiates up, 
not down as in organic disease, but up to 
the shoulder or back of the skull. I have yet 
to hear these complaints from a patient who 
has consulted me because of organic disease. 

Why then do some individuals develo 
neuroses while others will come throug 
similar or identical situations unscathed? 
In World War I, the term “Shell Shock” 
was used while in the past conflict, battle 
fatigue was the term given to those who de- 
veloped psychosomatic symptoms following 
trying emotional experiences. 

There are many theories as to the causa- 
tion of the psychoneuroses and these have 
existed since the time of Hippocrates when 
the psychoneurotic manifestations still des- 
ignated hysteria, were supposed to occur 
only in women and be due to “wandering 
of the womb” into another part of the body. 
The more dramatic aspects of hysteria such 
as convulsions were for a long time con- 
sidered to be due to possession of the body 
by demonical spirits. 

Myerson has drawn an analogy between 
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neuroses and fame by referring to Shake- 
speare’s lines “some are born famous, others 
acquire it and still others have it thrust up- 
on them”. So it is with the present etiologi- 
cal theories. 


Inheritance—There are some individuals 
who are definitely neurotic from birth. 
One or both parents have been troubled by 
marked forms of neuroses. The infant is 
restless, jumpy, sleepless, cries easily and 
may have digestive upsets. During child- 
hood, the youngster may have night terrors 
and temper tantrums. There may be a de- 
fect in the development of sociability with 
a tendency to shyness, trembling and skin 
manifestations of perspiring and blushing. 
Later in life, there are fears of ill health, a 
tendency to avoid collision by withdrawing 
ones self, introspection and a concern about 
bodily organs. 


Childhood training—Those who are the 
subjects of poor early training. This group 
is closely related to the previous subjects of 
poor inheritance because parents who con- 
tributed their own weakened nerve tissue 
are the same parents who provide the en- 
vironment in which the child grows up. As 
an example, little Mary, playing around 
the house, stumbles and falls against a rock- 
ing chair. She may be lifted to her mother’s 
arms, hugged, cuddled, and kissed. She is 
soothed and given toys and then she and 
her mother go to “slap the naughty chair”. 
Mary is taught to act sick after an injury, 
to receive attention and sympathy, and to 
demand revenge against whatever partici- 
pated in the accident. Such children cry 
easily and they have temper tantrums when 
they are refused anything. Every child 
wants to be the center of attraction. With 
the poorly trained, sickness and crying be- 
come the means of attracting attention. 


Poor Health—There are those who suf- 
fer from chronic ill health. Many a normal 

erson has his vitality sapped by repeated 
illnesses and while he may recover from 
one, each subsequent attack leaves him less 
and less courageous to respond bravely. 


Psychological factors-In this group, 
which probably represents the greatest 
number, are the failures who are the sub- 
jects of poor inheritance and faulty train- 
ing. They are those whose hopes and am- 
bitions have not been realized, who have 
hitched their wagon to-a star but the traces 
have broken, whose love wishes have been 
stifled and who would like some excuse, 
some defense to bolster their ego against 
the shame of failure. For them, ill health or 
an injury provides the door of escape from 
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reality. And in this flight, the ego escapes 
with honor. Riley has described these cases 
when he states “A neurosis is a defense 
mechanism brought into play against a hos- 
tile environment. The disease is always an 
asset. It represents the readiest means of 
escape from a losing struggle and this per- 
mits the individual to escape from respon- 
sibilities and to bask in the radiance of 
special favor and tolerance.” 


Such then are the individuals who be- 
come overt neurotics after a reverse or trau- 
matic experience. 

The many symptoms of a neurosis indi- 
cate that the neurotic is pre-occupied with 
himself and that body functions or dysfunc- 
tions are in the foreground of consciousness. 
The neurotic is frequently so attentive to 
bodily processes that he is apt to slight his 
duties toward society. He demands atten- 
tion and assistance but gives little in return. 
The patient is anxious, uncomfortable, 
fretful. 

Fear is at the core of most neuroses. This 
fear may be expressed verbally as the aware- 
ness of danger, or it may show itself through 
disturbed bodily functions. 


Fetterman‘ aptly describes the train of 
events. “A traumatic neurosis is born in 
fright, grows on fear and then acquires a 
career of gain for the individual”. 

In a traumatic or compensation neurosis, 
then it is not the trauma that causes the re- 
action but rather the fright. Such fright 
reacts in all of us. The vigorous and the 
healthy however regain their strength rap- 
idly. Those who by poor inheritance or 
training are accustomed to seek sympathy 
and those who are unconsciously waiting 
for a chance to get sick, under the encour- 
agement of fear, remain neurotic. 

If fright starts a neurosis, fear feeds it and 
keeps it alive. It may be fear of disfigure- 
ment, fear of financial loss or fear of ill 
health. 

Among those factors which aggravate the 
fear complex might be mentioned the in- 
fluence of friends and neighbors. Whereas 
the physician sees the patient for only a 
short time, he is visited for long periods 
by acquaintances who have within their 
souls the unfulfilled longing to become phy- 
sicians. Their self importance swells when 
they give advice in treatment and pronounce 
prognosis. But their clinical experience is 
limited to a few severe cases and perhaps a 
few funerals; and their medical reading is 
confined to the newspaper stories which sel- 


4Fetterman, Joseph: Vertebral Neuroses, 2 Psy- 
CHOSOMATIC MepiciNE, No. 3 (July, 1940) . 


INSURANCE COUNSEL JOURNAL 


July, 1961 


dom feature recoveries but which do report 
the unusual cases and fatalities. Invariably 
financial compensation is mentioned. 


Thus, we have the trend again—fright, 
fear, gain. 

In most neuroses, the patient gets sympa- 
thy as a substitute for success. The injured 
patient becomes the center of attention. His 
failures are disregarded or excused. He is 
made restful and comfortable. For a time 
he is spared the disagreeable duties of life. 
The neurotic is no longer a failure, no long- 
er neglected. His illness has contributed to 
his social stature. His ego prospers. 


There is another very important factor 
in traumatic neuroses and that is, some one 
other than the patient is responsible for the 
accident. On some one else the blame is 
cast. His plight stirs him to righteous re- 
sentment. Many physicians feel that this is 
the most important single factor in the de- 
velopment of the compensation neurosis. 
At this point, I would like to state that there 
is no relationship between the severity of 
the trauma that the patient may have sus- 
tained and the severity of the subsequent 
neurosis. Actually, some of the most se- 
vere neuroses are produced in those who 
sustained very little or no damage to the 
body. 


These patients have a desire for revenge 
but in everyday language, this means “I 
want money for my suffering”. Some writ- 
ers *°° believe that the desire for compen- 
sation is synonymous with traumatic neur- 
oses. They suggest that indemnity neurosis 
or indemnity craving be substituted for the 
term traumatic neurosis. They feel that 
the desire for gain is the origin, progress 
and conclusion of the entire story. 


I feel that there are factors other than 
the financial gain, but certainly we do not 
see traumatic neurosis develop unless there 
is financial or some other possible gain in 
the background. 


In this business of compensation, the at- 
torney plays an important role. I have 
heard him described as ‘‘a medico-legal ther- 
apeutic agent. He immunized the injured 
against powerful adversaries. He calms the 
patient’s financial fears and stimulates eco- 
nomic hopes. The lawyer serves as a tonic 
for the patient’s appetite for compensa- 
tion”. 


5Whitaker, Carl A.: Compensation for Psychia- 
tric Disabilities in Industry, 5 OccupATIONAL MEDI- 
CINE 391-395 (1948) . 

6FETTERMAN, JOSEPH: THE MIND OF THE INJURED 
MAN. Industrial Medicine Book Company (1943). 
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But like other measures of therapy which 
exert a beneficial action but at the same 
time produce unpleasant side effects, so al- 
so may this medico-legal therapeutic agent 
excite undesirable manifestations. The at- 
torney’s services are in the line of enhanc- 
ing compensation. More sickness means 
more compensation. Inevitably, it enhances 
the seriousness of the symptoms. Whereas 
the physician tries to subdue the symptoms 
to hasten the cure, the legal therapeutic 
agent often prolongs the symptoms. Con- 
sciously and unconsciously, the fears are 
made worse by a mention of the most un- 
usual complication. The suspense of a le- 
gal battle keeps the patient’s feeling of in- 
dignation and desire for compensation 
alive. This becomes a bar to medical thera- 
peutics. 

It is a well known fact that patients with 
a post traumatic neurosis do not get well 
so long as there is impending litigation. It 
is a psychiatric principle that it is useless 
to treat such patients. 

This leads to a discussion of malinger- 
ing. If greed for gold becomes the soul of 
the compensation neuroses, as it is the soul 
of malingering, then there is a great kin- 
ship between them. This is so and, in prac- 
tice, it is sometimes difficult to distinguish 
between the genuine neurotic and the one 
who is a fake. 

Theoretically, there is a tremendous dif- 
ference between the cold, calculating, fak- 
ing malingerer, shrewd and conscious in his 
deceit, and the weak, uncertain, woebegone 
neurotic in whom the money element is 
but a contributing incentive. The maling- 
erer is one who willfully and consciously 
expresses non-existent symptoms and simu- 
lated signs of disease for personal gain. The 
neurotic fools himself while the malingerer 
tries to fool others. There are many tests 
which in the great majority of cases differ- 
entiate the malingerer from the neurotic. 

What, then, is the course and progress of 
a case of traumatic neurosis? Usually there 
is a financial cure when the case is settled 
to the satisfaction of the injured party. This 
financial cure consists in alleviation of all 
the symptoms with a settlement. The pa- 
tient’s revenge is appeased and his claim 
for sympathy is gone. He develops new 
plans. With money, he can buy a wagon 
with which to hitch onto a new star. That 
a patient recovers after a settlement does 
not conclusively prove that compensation 
was everything; that the patient was a mal- 
ingerer. The case is over, resentment is 
gone. The claim for sympathy is dimin- 
ished. 
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I must add however that there are a few, 
but very few, cases that are not relieved by 
financial treatment. 

If however neither mental healing or 
compensation is given, then his symptoms 
become worse. He becomes sad, his aches 
and pains rise, he considers that all the 
world is against him. The lawyer he claims 
has sold him for a pot of gold. The com- 
pany has wronged him, and the physician 
mistreated him. Little by little, he becomes 
a paranoid. He gives his ego greater credit. 
Perhaps he gains more sympathy in view of 
the fact that he has been in conflict with 
such powerful adversaries as company, law- 
yer and physician. Into his symptoms he 
crawls—rarely curable. 

Finally, we will discuss briefly the treat- 
ment of these compensation neuroses. As 
has been mentioned before, the symptoms 
of patients suffering from a traumatic neur- 
osis almost invariably disappear within a 
short time after a legal and financial settle- 
ment has been made. Most men feel that 
it is unwise to continue the payment of 
weekly disability benefits to a sufferer from 
a compensation neurosis. It is much bet- 
ter to affect a lump sum settlement, for in 
this way the disability is not converted into 
a gainful occupation. The sooner an in- 
jured person realizes he is no longer entitled 
to compensation, the sooner will his 
thoughts be directed toward activity and 
the happier he will be for his changed out- 
look. The settlement must convey the idea 
of finality. The claim is terminated. 

It is my feeling that physicians can do 
much in minimizing the development of 
these neuroses. Fear is engendered by inju- 
dicious remarks of the physician or hospital 
personnel such as, “My, he is lucky to be 
alive,” etc. Many physicians tend to over- 
treat patients which in turn magnifies the 
seriousness of the injury to the patients. 
Many fail to realize that the patient is suf- 
fering from a neurosis and countless braces 
and orthopedic appliances are used which 
the patient happily wears as a badge of dis- 
ability. 

In closing then, I would like to state that 
a compensation neurosis is a true neurosis 
but one in which the unconscious desire for 
gain plays an important part. 





REPRINTS of the foregoing paper may be 
purchased for $1.00 each — or 10 for $5.00 — 
if ordered not later than September 1, 1961. 
Please send your orders and checks to the 
Editorial Office, Insurance Counsel Journal, 
150 East Broad Street, Columbus 15, Ohio. 
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Traumatic Injuries to Abdominal Organs* 


F, GLENN, M.D. AND B. THORBJARNARSON, M.D.** 
New York, New York 


HE following report deals with injuries 

to the gastrointestinal tract, the liver 
and the spleen. The cases presented were 
treated at The New York Hospital during 
the years from 1932 to 1958. Table I shows 
the incidence of blunt and penetrating trau- 
ma and the mortality for the separate cate- 
gories from 1932 to 1940 and from 1940 to 
1958. 


The diagnosis was proven at operation or 
autopsy in all cases. Some of the patients 
were never seen by a surgeon as a surgical 
condition was not suspected. Eight of the 
cases reported occurred while the patients 
were hospitalized for diagnostic work up. 
The injuries which occurred in the hospital 
varied from delayed ruptures of the liver to 
perforations of the colon with the procto- 


scope. 


TABLE I 


TRAUMATIC INJURIES TO THE ABDOMEN (1932-1958) 








1932-1940 1940-1958 
Typeof Trauma wo of Deaths No.of Death 
Pa- Pa- 
tients No. % tients No. % 
Blunt 

Solid viscera. = 4 2 50 10 3 33 
Hollow viscera _... 1 1 100 6 0 0 

Penetrating 
Solid viscera... 3 0 0 6 1 WW 
Hollow viscera_.... 7 2 29 14 $3 21 
Other***_ 3 1 33 6 0 0 
Total_____. in: 6 33 42 , @ 





***This category is composed of penetrating 
wounds without trauma to hollow or solid viscera. 


SPLENIC INJURIES 


Injuries to the spleen cause death through 
blood loss. When penetrating injuries occur 
in the region of the spleen, it requires little 
imagination to make a presumptive diag- 


*Reprinted by permission from the AMERICAN 
JourNAL oF SurceErRY, Vol. 101, issue of February, 
1961. Article obtained by Harley J. McNeal. 

**From the Department of Surgery, New York 
Hospital-Cornell Medical Center, New York, New 
York. 


nosis and an exploratory laparotomy fre- 
uently is indicated without the need for 
differential diagnosis, 

When blunt trauma has been experi- 
enced, when there is no history of trauma or 
when the trauma is several weeks in the past, 
the differential diagnosis assumes a more 
acute role. It is debatable if a so-called true 
spontaneous rupture [/2] of the normal 
spleen ever occurs. Minimal trauma may 
sometimes cause this. Two of our patients 
fell into this category and both were op- 
erated upon with the diagnosis of ruptured 
or strangulated hollow viscus. 


Several factors probably are involved in 
how easily the organ is injured. Large 
spleens are more liable to rupture than 
small ones and a blow to the side with the 
elbow was a well known method of assassina- 
tion in areas where malaria was endemic 
during the Middle Ages. 


Quite often the spleen is intimately at- 
tached to the left dome of the diaphragm 
and sudden respiratory efforts associated 
with some trauma may detach part of the 
organ or shell it entirely out of its capsule 
as occurred in one of the patients discussed 
herein. The rupture of the leukemic spleen 
which occassionally occurs from the mild ef- 
fort of turning in bed is perhaps in a differ- 
ent category but may still pose a problem 
for the surgeon. Subcapsular bleeding and 
delayed rupture form still another category. 
Most often the trauma resulting in rupture 
of the spleen is fairly violent and usually oc- 
curs to the left side of the lower chest or 
hypochondrium. Sometimes ribs are brok- 
en. 


It is hardly possible to suspect a ruptured 
spleen unless a history of injury is given. 
When multiple injuries are present, the di- 
agnosis becomes more difficult but it is still 
essential to know the signs and symptoms of 
isolated splenic injury with hemorrhage. 


The most frequent symptom is pain. If 
the patient is conscious and the shock of 
blood loss has not set in he will almost al- 
ways complain of pain in the left upper 
quadrant. This pain is frequently referred 
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to the left shoulder and aggravated by res- 
piration even in the absence of fractures of 
the ribs. Nausea and vomiting may occur. 
Examination usually reveals a well local- 
ized tenderness in the left upper quadrant 
with referred and rebound tenderness. The 
spleen may be palpable, particularly if a 
subcapsular hematoma exists. 

The signs and symptoms of blood loss are 
usually present. The pulse is small, thready 
and rapid; the face is ashen, grey and pinch- 
ed; the blood pressure and stroke volume 
are low; and the extremities are cold and 
clammy. 

Determinations of hematocrit or hemo- 
globin are usually of little value in the early 
stages when the decision to operate or not 
has to be made. 

Five of our patients with bleeding from 
splenic rupture had hemoglobin values from 
12.8 to 15 gm. per cent immediately prior 
to surgery and without evidence of dehydra- 
tion, whereas estimates of blood found in 
the peritoneal cavity ranged from 1,000 to 
2,500 cc. However, hemoglobin and hema- 
tocrit determinations are of value when slow 
bleeding occurs and paucity of deciding 
symptoms lead to observation and waiting. 
Leukocytosis occurs early in splenic rupture 
and is sometimes used as a diagnostic cri- 
terion. 


Delayed rupture of the spleen is a term 
used for cases in which the initial symptoms 
and signs are so minimal that they escape 
attention. Apparent recovery results but 
emergent symptoms develop without new 
trauma and result in operation or death 
several weeks after the original injury. The 
so-called delayed rupture may be caused by 
recurrent bleeding into the splenic pulp 
and clots in different stages of organization 
may be found on pathologic examination. 
A clot may also form and close a rent in the 
splenic capsule only to be extruded or dis- 
located at a later date with resumption of 
bleeding. 


The patient with delayed rupture has 
much the same symptoms as at the time of 
the primary injury. However, the spleen or 
a mass in the left upper quadrant often is 
palpable and a scout film of the abdomen 
is more likely to reveal a soft tissue mass and 
indentation and depression of the gastric air 
bubble. 

The only patient among our cases of 
splenic injury to die was a patient who was 
hospitalized for fever of unknown origin. 
Before diagnosis was established he was 
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found gasping in bed and died within a 
few minutes. Autopsy revealed lymphatic 
leukemia and a ruptured spleen with hemo- 
peritoneum. 


It can not be overemphasized that the 
treatment for a ruptured spleen can not 
await confirmation of the diagnosis which 
is often impossible to obtain or too late. 
Parsons [9] reported twenty-six cases of rup- 
tured spleen and the three deaths occurred 
before operation could be performed. As 
soon as suspicion is aroused preparation for 
treatment must be initiated. The availabili- 
ty of an adequate supply of blood is of first 
and foremost importance. A history of trau- 
ma to the region of the spleen along with 
signs of peritoneal irritation in the left sub- 
phrenic area associated with the clinical 
signs of blood loss requires immediate oper- 
ation. Persistence of signs of peritoneal ir- 
ritation and slow decrease in hematocrit 
indicates subcapsular bleeding which also 
requires operation and splenectomy after 
due consideration. Unavoidably some mis- 
takes in diagnosis will be made. Although 
we do not know the number of cases, there 
were some in which exploration revealed no 
lesion of the spleen and no surgical pro- 
cedure was necessary. However, this risk 
must be accepted in dealing with a condi- 
tion that may be as rapidly fatal as rupture 
of the spleen, and entirely avoidable by 


surgery. 
HEPATIC AND BILIARY INJURIES 


Whereas the problems in splenic injuries 
are blood loss and its direct consequences, 
the liver is a very vascular organ and also 
has vital functions in carbohydrate and pro- 
tein metabolism. It excretes the bile which 
has markedly toxic effects when its normal 
passageway is disrupted and it comes in con- 
tact with unrelated and injured tissues. 


The liver is particularly exposed to both 
blunt and penetrating injuries due to its 
weight, size and narrow attachments. Al- 
though its location in the right upper quad- 
rant and the costal margin afford some pro- 
tection, the position assumed at times of 
injury may make it possible for injurious 
forces applied to the other quadrants of the 
abdomen to reach and produce deleterious 
effects on this organ. 


The dangers from injury to the liver are 
early hemorrhage, later derangement of 
function, infection and bile peritonitis. 
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The diagnosis of trauma to the liver 
caused by blunt force may often be quite 
difficult. In general the early signs and 
symptoms are those of pain and tenderness 
in the right upper quadrant which some- 
times radiates to the shoulder. 

If the bleeding and damage is entirely 
subcapsular, a hematoma with cyst forma- 
tion or rupture into a biliary radicle may 
occur. In these cases hemorrhage into the 
intestine may be recurrent and troublesome 
(hemobilia) [10]. Delayed rupture of 
hematomas to the exterior also may occur 
and cause sudden death from bleeding. 
When rupture to the exterior occurs, the 
magnitude of peritoneal signs will depend 
on the amount of blood in the peritoneal 
cavity. 

After the bleeding has stopped, oozing of 
bile continues from damaged and severed 
bile ducts. The amount of bile spilled into 
the abdominal cavity depends on two fac- 
tors. If a large duct has been severed the 
part of the liver it drains may continue to 
produce bile that is liberated directly into 
the peritoneal cavity. If only small radicles 
are involved, the amount of distal obstruc- 
tion determines the amount of regurgita- 
tion of bile. Perforations of the bile ducts 
do not heal easily and if any degree of distal 
obstruction exists, such as edema and swel- 
ling from contusion, leakage from even 
small perforations may be catastrophic. 


Bile peritonitis usually has fairly serious 
and often fatal sequellae if not promptly 
treated. Absorption of the bile salts and pro- 
duction of the so-called cholemia is but one 
part. Of even more serious consequence is 
the frequent rapid loss of fluid into the ab- 
dominal cavity from the damaged vessels in 
the peritoneum. Depletion of intravascular 
plasma volume thus can reach a critical de- 
gree and is probably the common cause of 
death in patients with bile peritonitis. 


The signs and symptoms of bile peritoni- 
tis resulting from small penetrating objects 
that do not cause extensive tissue damage 
may be minimal and fairly slow in becom- 
ing evident. Some pain is often referred to 
the shoulder from collections under the dia- 
phragm. Otherwise, slow but steady rise in 
pulse rate with gradual abdominal disten- 
tion from paralytic ileus, and shifting dull- 
ness may be the first signs. In the later stag- 
es the patient becomes obtunded. Dry 
wrinkled skin and sunken eyeballs show 
the evidence of loss of fluid from the intra- 
vascular compartment. 
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Although most of the injuries to the liver 
involve its substance and capsule, the brunt 
of the injury occasionally is borne by the 
extrahepatic ductal system and the blood 
vessels (portal and/or arterial). Trauma 
to the abdomen is sometimes involved in 
thrombosis of the portal vein and results in 
portal hypertension. Blunt or perforating 
trauma may damage the gallbladder and 
common duct. One of our patients, a thirty- 
four year old man, suffered an interruption 
of the common duct, portal vein and hepat- 
ic artery although the trauma to the liver 
was rather minimal. In cases like these 
necrosis of the liver substance occurs and 
death results from primary liver failure 
within a relatively short period of time. Our 
patient survived for two weeks, and the rea- 
son for the prolonged survival found at au- 
topsy was an aberrant hepatic artery from 
the left gastric artery supplying the left lobe 
of the liver. This artery had escaped injury. 


INJURIES TO HOLLOW VISCERA 


The chief danger from wounds of the hol- 
low viscera is peritonitis. The type of peri- 
tonitis varies. Perforation of the gastric 
wall in a young patient usually leads to a 
chemical type of inflammation, the same 
frequently is true for the duodenum where 
pancreatic and bile juices are added to the 
acid secretions of the stomach. 


As the lesion is found more distally in the 
digestive tract the bacterial flora increases. 
Perforations in the large bowel are associat- 
ed mainly with bacterial peritonitis which 
is often fulminating. The type of flora as- 
sociated with perforation of the large bowel 
varies somewhat with the age of the patient, 
and mixed infections which are found main- 
ly in the elderly are also prone to be more 
virulent and aggressive in character than 
in young people. The solid character of the 
contents of the lower bowel along with 
thinner walls often makes it difficult to 
perform satisfactory primary closure of 
wounds in this region, and exteriorization 
or proximal colostomy is required for an ac- 
ceptable result. Wounds and perforations 
of the right colon, especially of the cecum 
where the content is still fairly liquid, may 
be subjected to primary closure if the blood 
supply has not been damaged. 

Blunt injuries to the gastrointestinal tract 
deserve some additional comments and, as 
in lesions of the other viscera, pose a prob- 
lem different from penetrating trauma. 
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When blunt trauma to the abdominal 
region occurs, the result on the intestinal 
tract depends upon the force and the speed 
with which it is applied. All of the small 
intestine except the duodenum and most of 
the colon have fairly long mesenteries. In 
the absence of adhesions or bands these or- 
gans are pushed to the side and usually are 
not injured. 

The duodenum is immobile and thus is 
exposed to crushing injuries against the 
spinal column. Part of the bowel and 
stomach also may be caught between the ap- 
plied force and the immobile part of the 
skeleton and be damaged. 

Rupture of these organs may occur with- 
out crushing. The lumina of the hollow 
viscera compose a cavity within but separate 
from the general abdominal cavity. 

The status of the hollow organs at the 
time of injury greatly influences the extent 
of the damage to be expected. A stomach 
full of food, a bladder distended with urine 
and a colon containing large amounts of 
feces are much more liable to rupture from 
blunt or penetrating trauma than when 
these organs are in the empty state. Pres- 
sure differences within the abdomen are 
transmitted to the hollow organs where the 
contents may escape in either proximal or 
distal direction. Sudden and general appli- 
cation of external violence along with dis- 
tention of segments of the bowel may result 
in intraluminal pressures greater than the 
bowel wal] can withstand, and rupture will 
occur. 


Delayed ruptures of the intestinal tract 
from blunt trauma occasionally occur. Peri- 
tonitis suddenly became apparent in one of 
our patients with a perforation of the stom- 
ach three days after the original injury. 
There are three explanations for its occur- 
rence. Either the perforation occurs at the 
time of the accident and is sealed off only 
to break down later, or a contusion with de- 
vitalization of a part of the wall of the organ 
occurs at the time of the accident but loss 
of continuity is delayed for a period of time, 
in our case three days. A third possibility 
is the formation of a hematoma in the mes- 
entery of these organs with thrombosis ex- 
tending along the vessels supplying it and 
secondary gangrene. 

Perforations of the rectosigmoid during 
proctoscopic examinations may happen in 
any one of three ways. The instrument itself 
may be forced through the bowel wall. This 
is most apt to occur when organic disease 


INSURANCE COUNSEL JOURNAL 


Page 479 


and fixation of the wall is present, as it was 
in one of our cases with lymphogranuloma. 
The second common occurrence is to exert 
too much traction when a polyp is being 
removed with a snare as is also illustrated 
in one of our patients. A five year old boy 
suffered a perforation of the rectosigmoid 
(2 by 1.5 cm.) in this way. Thirdly, an in- 
verted diverticulum on the mesenteric bor- 
der may be mistaken for a polyp and biop- 
sied as such although we have not observed 
this. A perforation will occur from even 
the most superficial biopsy because of the 
thin wall of these diverticula. 


INDICATIONS FOR OPERATION 


The results of treatment in acute trauma 
within the abdominal cavity depend on a 
number of factors. Most important among 
these are involvement of more than one or- 
gan, lesions of other parts of the body, the 
availability of blood for replacement ther- 
apy and last but not least how soon the 
damage is repaired. 


There seems to be little difference of 
opinion about the approach to penetrating 
abdominal wounds; almost everyone recog- 
nizes the necessity for exploration when 
penetration of the abdominal cavity has oc- 
curred. Occasionally, an author [/4] im- 
plies that exploration is not imperative in 
the absence of peritoneal signs when the 
injury has been caused by a slow-moving 
or blunt object, but this is a hazardous con- 
tention which should be applied only when 
the facilities for strict and frequent obser- 
vations are available. The decision as to 
whether or not one should operate in cases 
of blunt trauma is somewhat more difficult 
to make. 


Dangers and symptoms arise from blood 
loss or peritonitis as has been enumerated. 
Shock occurring in a patient with abdomin- 
al injury may be from blood loss and/or 
peritonitis. Continued evidence of shock in 
the absence of bleeding elsewhere and after 
resuscitative measures indicates a necessity 
for exploration when signs point to injury 
somewhere in the abdomen. Trauma or 
contusion of the abdominal wall alone will 
give rise to pain and tenderness but will 
not cause the symptoms of shock to be 
maintained. 

The symptoms and signs of rupture of 
the solid viscera have been indicated. Sus- 
picion of splenic injury makes operation 
mandatory. Signs from the right upper 
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quadrant do not demand immediate explo- 
ration if they remain localized. This is es- 
pecially true since most lacerations of the 
liver have stopped bleeding when exposed. 
Exacerbation of local signs around the liv- 
er demand exploration. This is particular- 
ly true if infection becomes apparent or 
bile peritonitis is suspected. 

The condition of a patient with acute ab- 
dominal trauma requires continuous and 
constant observation for any changes as 
they occur. A soft and nontender abdomen 
may evidence broad-like rigidity within 
half an hour. Many patients maintain cir- 
culatory compensation for a while even in 
the presence of massive bleeding. Then 
they may suddenly become faint, cold, 
clammy and have the rapid thready pulse 
indicative of shock. 


The peritoneal signs caused by bleeding 
from the liver and spleen may remain local- 
ized for several hours only to cause general- 
ized abdominal and rectal tenderness later. 

The reliance on hematocrit or hemoglo- 
bin values as indications for operation are 
permissible only to a degree. Peripheral 
vasoconstriction and lack of dilution in the 
first hours after massive bleeding may com- 
pletely mask any changes in these values. 
Clinical signs far outweigh any laboratory 
procedures in this respect. Constant close 
observation of the injured patients is neces- 
sary for early detection of the signs and 
symptoms which demand exploration. 

It has been stated by some investigators 
that leukocytosis over 15,000 per cu. mm. 
immediately following a blunt abdominal 
injury is indicative of rupture of the spleen 
or the liver [15]. Certainly this is seen 
oftén, but the exceptions are too numerous 
to advocate any reliance on the leukocyte 
count to the exclusion of other procedures. 

Scout films of the abdomen may be of 
great help. The evidence of free air in the 
peritoneal cavity or in the retroperitoneal 
area makes exploration mandatory. Fluid 
levels in the free peritoneal cavity likewise 
indicate the need for operation. Displace- 
ment of the hollow viscera by accumulation 
of blood from the spleen and liver also may 
be evident and helpful in arriving at a de- 
cision. Progressive ileus may be a sign of 

, peritonitis but is also frequently found 
when bleeding and trauma is localized in 
the retroperitoneal area. 

Diagnostic taps of the abdominal cavity 
are often used to great advantage according 
to its advocates. We have not used this 
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method in the diagnosis of trauma. We are 
persuaded from its use in other conditions 
that its usefulness is quite limited and that 
most of the information elicited may be ar- 
rived at by other means. We also contend 
that the risk of false interpretation of such 
diagnostic taps is considerable. 


PREPARATION FOR SURGERY 


Every patient who enters the hospital 
with a history of abdominal trauma is a 
possible candidate for surgery. The ex- 
amination of the injured has to encompass 
all the organs and systems of the body. A 
complete survey can not be adequately 
made unless the patient is fully disrobed. 


Although the injured part requires the 
first attention, careful evaluation of the 
other systems by history and physical ex- 
amination is of essence. Even though time 
is often short in such circumstances, knowl- 
edge of overt or latent disease of vital or- 
gans may make the difference between sur- 
vival and death [J]. Massive intraperi- 
toneal hemorrhage does not lend itself well 
to procrastination and is the most common 
cause for death prior to surgical interven- 
tion. Steps aimed at ensuring adequate sup- 
ply of whole blood have to be taken con- 
comitantly with the securing of airway and 
splinting of fractures if associated injuries 
exist. The placing of a large cannula in a 
vein in an extremity is.just as important as 
the catheterization to look for injury to 
the urinary tract. 


Decompression of the gastrointestinal 
tract by a nasogastric tube is essential in 
preparation for surgery and should be done 
immediately once the decision to operate 
has been made. Exposure of a ruptured 
spleen may be quite difficult in the pres- 
ence of a dilated stomach. Paralytic ileus 
accompanies every abdominal exploration 
and this is compounded in trauma by peri- 
toneal irritation from bile, blood or intes- 
tinal contents. Hemorrhage in the retro- 
peritoneal space and contusion of bowel 
mesenteries all aggravate this situation and 
make it essential to maintain decompres- 
sion until peristalsis is re-established. An- 
tibiotics are of great importance in prepar- 
ing the patients with peritonitis for surgi- 
cal intervention. Antibiotics are of partic- 
ular importance when interference with 
the blood supply of the liver or other severe 
trauma to the liver is suspected. Although 
it has not been proved in the human, it is 
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well known from the experimental animal 
that rapid proliferation of anerobic or- 
ganisms occurs in liver tissue which is not 
receiving arterial blood. This has been 
suspected as the cause of some so-called liv- 
er deaths in the past following cholecystec- 
tomy but was probably caused by injury to 
the right hepatic artery. This complication 
of liver trauma may now be minimized or 
avoided if antibiotics are given to the pa- 
tents [2—4]. 


SURGICAL TREATMENT 


Liver and Biliary Tract. According to 
Sparkman, Burns was the first to attempt 
surgical treatment of a liver wound in 1870 
[3]. The ends to be attained in the surgical 
treatment of these injuries is to ensure 
hemostasis, repair gross laceration of the ex- 
trahepatic collecting system, remove obvi- 
ously dead and necrotic tissue and estab- 
lish adequate drainage. ' 


Clean linear lacerations of the liver may 
be sutured with deep mattress sutures, but 
this is usually impossible or ill-advised in 
ragged and extensive lacerations. Although 
massive bleeding is the common cause of 
sudden death prior to surgical intervention 
in injuries of the liver, it is often not as 
serious a problem at the time of surgery as 
might be expected. In a series of 829 
wounds of the liver reported by Madding 
only 9 per cent were actively bleeding at 
the time of exploration [/6]. When mas- 
sive bleeding from a laceration in the liver 
substance is encountered, temporary hemos- 
tasis may be obtained by compressing the 
hepatoduodenal ligament between two 
fingers. Bleeding vessels may often be iden- 
tified in the open wound and should be 
individually ligated. Massive lacerations 
or shattering of either lobe may require 
ligation of the corresponding hepatic artery 
and portal vein branch and excision of 
ischemic liver tissue. 


Ligation of the main hepatic artery leads 
to necrosis of the liver unless it is performed 
fairly close to the celiac axis [4]. 


Foreign bodies introduced into liver 
wounds for hemostasis have not proved use- 
ful. Presumably absorbent material such 
as gelatin gauze or oxidized cellulose have 
been known to remain unabsorbed and 
cause cyst and cavity formations or to mi- 
grate to other organs. The formerly popu- 
lar gauze pack which served as a hemostatic 
agent and a drain has been found to be a 
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doubtful boon. Madding states that sur- 
vival from wounds of the liver rose corre- 
sponding to the abandonment of the gauze 
pack in favor of more meticulous hemos- 
tasis with drains to the exterior. 

Soft drains covered with rubber, multiple 
when needed, are essential to the proper 
handling of wounds of the liver. If drain- 
age is not adequate, hematomas and bile 
collections with secondary infection and 
hemorrhage are the rule. Madding 
quotes Burford to emphasize the import- 
ance of adequate drainage [5]. Burford 
found that 25 per cent in a series of ninety- 
eight liver wounds presented complications 
after the initial treatment, and that all of 
these were the result of inadequate drain- 
age. Lesions of the extrahepatic ductal sys- 
tem require proximal cather or T tube 
drainage in addition to the conventional 
means already mentioned. 

Late complications may arise from 
wounds of the liver because of so-called se- 
questrated pieces of liver tissue. These are 
pieces of liver substance which have become 
partly or totally severed from the main or- 
gan but remain in the wound as foreign 
bodies where they act as a nidus for persis- 
tent infection and as the source of repeated 
attacks of bleeding and drainage to the ex- 
terior [3,8]. 

There were five deaths in our series of 
thirteen injuries to the liver or biliary tract. 
Two of these patients died before surgery 
could be contemplated and diagnosis es- 
tablished. The primary cause of death in 
both was massive hemorrhage. One of 
these, an elderly lady, had a delayed rup- 
ture of an old intrahepatic hematoma. The 
liver enlargement had been recognized but 
the proper etiology missed. Post-mortem ex- 
amination revealed hemoperitoneum and a 
large intrahepatic hematoma with fibrous 
walls which had ruptured. 


A second patient died from rupture of a 
similar old hematoma when bleeding re- 
curred following surgery elsewhere. The 
death of this patient occurred ten days after 
surgery. Anticoagulants which were neces- 
sary for dialysis after the patient developed 
uremia from lower nephron nephrosis may 
have been a causal factor. 

The fourth death resulted from necrosis 
of the liver following traumatic interrup- 
tion of the hilar strictures. The fifth death 
occurred soon after exploration of a bullet 
wound which traversed both lobes of the 
liver and the stomach with three perfora- 
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tions of the stomach. The effect of multiple 
associated injuries on the outcome of liver 
trauma has been emphasized by Madding. 

There were two. complications in the 
course of the eight survivals in the group, 
both were caused by atelectasis and pneu- 
monia. 

A mortality rate of 38 per cent in this 
group of patients is disturbing indeed. 
However, all the deaths belong to the group 
of massive liver trauma in which any form 
of treatment has met with only limited suc- 
cess, or death occurs before treatment can 
be initiated. 

Hollow Viscera. The treatment of injur- 
ies to the hollow viscera represent some of 
the earliest attempts at surgery on these or- 
gans. The main function of the surgeons 
of the Middle Ages was repair of trauma 
which occurred on the battlefields [6]. 

Paracelsus (after 1500) is said to have ad- 
vocated exteriorization of damaged intes- 
tines rather than to attempt suture. 

Palfyn (1650) advocated suture of bowel 
wounds but also sutured the damaged bow- 
el up to the abdominal wound so that a 
fistula to the exterior would occur if break- 
down of the closure resulted. 

Soon after 1800 Dupuytren fashioned the 
clamps to facilitate closure of exteriorized 
segments of bowel, and this was the pre- 
ferred method until Lembert advocated the 
serosa to serosa suture in 1826. 

The necessity for exteriorization of seg- 
ments of bowel because of trauma is more 
and more rare now due to knowledge of 
asepsis, tubes for intestinal decompression, 
and antibiotics which are effective against 
the intestinal flora. 

Wounds of the stomach should always be 
closed primarily and the same is true for 
the duodenum and the entire smail intes- 
tine. Damage to the duodenum [J/—/3] 
is particularly apt to be associated with 
lesions of the pancreas and the biliary tract. 
When the damage is extensive, a gastroen- 
terostomy may be needed as an adjunct 
measure. Exploration of the duodenum 
should always be thorough and include ex- 
amination of the retroperitoneal aspect as 
perforations may be hidden in this region. 

Extensive damage to the small bowel or 
its mesentery may necessitate resection of a 
large segment of the bowel but anastomosis 
should always be performed. 

The wounds of the colon are different 
because of the solid contents, the thin wall 
and the bacterial flora. Fresh wounds, es- 
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pecially stab wounds, may often be closed 
primiarily in the transverse and right colon. 
Wounds with large areas of devitalized tis- 
sue and wounds in the lowest reaches of the 
colon require exteriorization or proximal 
colostomy with drainage. It is probable 
that all wounds of the colon which have 
been present more than six hours should 
be treated in this manner [7]. Perforations 
into the mesentery may occur from enema 
and irrigation tubes and are particularly 
bothersome. These should always be ex- 
teriorized or have a proximal colostomy 
performed as secure closure is difficult to 
accomplish. 

Two of our five patients with wounds of 
the stomach died. One of these injuries oc- 
curred in the era before antibiotics were 
available. The patient died of septicemia 
due to Escherichia coli. The other paitent 
was a premature baby with a huge perfora- 
tion from a gavage tube, who died twenty 
hours after surgery with persistent signs of 
peritonitis. 

Two patients with blunt injuries to the 
duodenum survived. One experienced a 
stormy postoperative course and complica- 
tions from a duodenal fistula. 

Two of eight patients with injuries to the 
small bowel died. One had carcinomatosis 
and died of peritonitis following plication 
of a perforation which had been caused by 
a trocar. The other was seen forty-eight 
hours after rupture of the ileum from 
blunt trauma and died of persistent gener- 
alized peritonitis eighteen hours after op- 
eration. 

Two of fourteen patients with trauma to 
the large bowel died. One was a prema- 
ture baby. The other was a sixty-three year 
old man who died from massive esophageal 
bleeding following resection and exteriori- 
zation of the colon. 


Five of the survivors developed severe 
infection of the wound. Three of these had 
been treated by exteriorization or proxi- 
mal colostomy. 

The mortality in the group of patients 
with trauma to the hollow viscera result- 
ing in perforation was thus a little less than 
20 per cent. 


COMMENTS 


The diagnosis and decision whether to 
explore or not in abdominal trauma has to 
be arrived at almost solely by clinical 
means. If we review the number of posi- 
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tive laboratory findings or single findings 
which made exploration imperative or ad- 
visable, radiography was found most help- 
ful. Four times it showed free air under 
the diaphragm, and once a free fluid level 
was seen on a lateral decubitus film. 


Estimates of hemoglobin and hematocrit 
values were considered to have been of as- 
sistance twice in suspecting intraperitoneal 
bleeding, but in both cases only thirty and 
forty hours after the injury occurred. 


Leukocytosis has been mentioned as an 
early sign in rupture or injuries of the liver 
and the spleen caused by blunt force [15]. 
In this series only seven of fourteen (50 per 
cent) had an initial leukocytosis of 15,000 
per cu. mm. or more. 


The combined mortality was 22 per cent; 
somewhat less than 20 per cent among pa- 
tients with injury to the hollow viscera, 38 
per cent among those with hepatic and 
biliary injuries, 10 per cent among patients 
with injury to the spleen, and somewhat 
more than 10 per cent in the group in 
which exploration did not reveal penetrat- 
ing lesions of the solid or hollow viscera. 


The most common causes of death were 
massive bleeding from liver wounds and 
peritonitis from lesions of the hollow vis- 
cera. One death occurred in the group in 
which no open lesions of the solid or hol- 
low viscera were encountered, but explora- 
tion was performed on the basis of our be- 
lief that, as a rule, exploration is impera- 
tive in wounds that penetrate the abdomin- 
al cavity even in the absence of signs of 
blood loss or peritonitis. 

This death, which occurred from pneu- 
monia in a sixty-one year old man, was at- 
tributed to this policy of aggressive inter- 
vention which we still believe is bound to 
be profitable in the long run. 

One-third of the injuries in this series 
were caused by blunt trauma and _ two- 
thirds by penetrating trauma. 


The interval between injury and opera- 
tion could be accurately estimated in thir- 
ty-one of our cases of penetrating trauma 
and the average was 2.4 hours. On the oth- 
er hand this time interval was over thirty 
hours for fourteen cases with blunt trauma. 
We believe this is one of the reasons for the 
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higher mortality in the group with blunt 
trauma which in our series was 29 per cent 
versus 18 per cent for the patient with pen- 
etrating trauma, including injuries which 
occurred in the hospital. 


It is of interest that the mortality among 
the group who sustained injuries in the hos- 
pital was very high. Five of eight patients 
in this category (62 per cent) died from 
their injuries. The explanation is found 
in the condition of these patients before 
the injury rather than the injury itself. 
Two were premature infants, two had car- 
cinoma and the fifth was an elderly lady 
with a large, unrecognized intrahepatic 
hematoma. 
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Acute Subdural Hematoma 


REVIEW OF NINETY CASES* 


Rosert L. McLaurin, M.D., and 
Forrest T. Tutor, M.D.** 
Cincinnati, Ohio 


OCTOR Harvey Cushing,” in a pref- 
D atory note to an article by Doctor 
Tracy Putnam on chronic subdural hema- 
tomas, described the case of Miss I. as “a 
most painful clinical experience.” ‘Today 
the case would be classified as an acute 
hematoma. Although several excellent re- 
views of the clinical features accompanying 
acute subdural hematomas are avail- 
able,1*°78° it appears that clinicians fol- 
lowing Doctor Cushing have likewise found 
experiences with this lesion painful enough 
that relatively little has been written in com- 
parison with the volume of literature con- 
cerning more chronic forms. 

Because of discouraging results obtained 
by surgery and inability to predict with any 
reliability the course of events in a given 
case, reappraisal of the problem was under- 
taken by surveying records of patients with 
proven hematomas. In previous writings, 
the term “acute subdural hematoma” has 
been used to indicate time intervals ranging 
from 3 days to 3 weeks. For the present sur- 
vey, an interval of 3 days was chosen arbi- 
trarily but for reasons to be noted later it is 
now believed that this has no real value. 
Ninety patients have had subdural hema- 
tomas evacuated during the first 3 days 
after injury at the Cincinnati General Hos- 
pital during the past 5 years. Analysis of 
these cases constitutes the basis of this re- 
port. 


STATISTICAL SURVEY 


State of Consciousness (Table 1). The 
state of consciousness is undoubtedly the 
most important guide to the need for sur- 
gical intervention and is also of considerable 
help prognostically. In the present series 
there were 16 patients who had “lucid inter- 


*Reprinted by permission from the JOURNAL OF 
NEUROSURGERY, issue of January, 1961. Article ob- 
tained by Harley J. McNeal. 

**Division of Neurosurgery, Department of Sur- 
gery, College of Medicine, University of Cincinnati, 
Cincinnati, Ohio. 





vals” with only | fatality. The lucid interval 
was not necessarily one of complete orienta- 
tion but was a period of relative improve- 
ment of the conscious level to the point of 
allowing some purposeful motor activity 
and/or verbal response. Change from stupor 
to relative alertness, or in the opposite di- 
rection, occurred with surprising rapidity. 
The lucid interval lasted from a few hours 
to as long as 2 days. In most patients, it was 
very brief as indicated by the fact that 8 of 
the 16 underwent surgery within the first 24 
hours. As will be noted later this is the 
period of time associated with a nearly hope- 
less outlook. The remaining 74 patients 
showed no significant improvement of con- 
sciousness between hospital admission and 
surgical intervention. Indeed, a progressive 
deterioration of responsiveness led to sur- 
gical — in most instances. Of the 
74, 57 died. 

One may conclude, therefore, that im- 
provement of consciousness of any duration 
carries a very favorable outlook. It is appar- 
ent that this means simply a lesser degree 
of direct cerebral contusion. The signifi- 
cance of the lucid interval is also seen in the 
Statistics presented by Echlin et al. who 
noted that of 50 patients undergoing evacu- 


TABLE 1 


State of consciousness 





Number Mortality 














Continued coma after injury 74 77% 
Lucid interval after injury 16 % 
TABLE 2 
State of pupils 

Number Mortality 
No pupillary abnormality 20 45% 
Pupillary abnormality 70 76% 
Ipsilateral dilatation 39 74% 
Contralateral dilatation 12 58% 
Constricted 3 67% 
Dilated and fixed bilaterally 16 94% 
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ation of subdural hematomas in the first 
48 hours, 3 of the 5 survivors had a lucid 
interval. 


State of Pupils (Table 2) . The state of the 
pupils has only limited localizing or prog- 
nostic value. There was, however, a signifi- 
cant difference in the mortality rates of the 
groups with and without some type of pu- 
pillary abnormality. 


The lateralizing significance of pupillary 
asymmetry has been discussed by many au- 
thors. In most series approximately one-half 
of patients with acute hematomas have ex- 
hibited some degree of asymmetry and there 
usually has been found a greater frequency 
of dilatation ipsilateral to the hematoma. In 
the present survey there occurred a 3:1 ratio 
in favor of ipsilateral dilatation. As will be 
noted, however, the lateralizing significance 
of motor abnormalities was even greater 
than pupillary asymmetry, The lack of con- 
sistency of pupillary asymmetry may indi- 
cate that in many instances it is caused by 
contusion of the upper brain stem rather 
than stretching of the oculomotor nerve by 
shift of the brain and uncal herniation. The 
latter mechanism probably leads to fixed 
and complete pupillary dilatation which 
has much greater localizing value. * 

Bilateral constriction of pupils indicates 
upper brain-stem injury. Although patients 
exhibiting this phenomenon are rare and 
the number in the present series too small 
to justify conclusions, it is noteworthy that 
the 1 survivor made a complete recovery 
without residuals. This is in contrast to the 
nearly hopeless outlook indicated by bilater- 
al fixed pupillary dilatation. Of 16 patients 
admitted in this condition, 1 survived but 
has remained in a complete decorticate state 
since injury. Although occasional examples 
of recovery from such profound neurologic 
injury have been reported, the present series 
reaffirms the rarity of this result in adults. 

Motor Signs (Table 3) . The term “motor 
sign” is used to signify a definite hemipares- 
is or an active extensor thrust occurring 
either spontaneously or on stimulation. The 
apparent paradox indicated by a higher 
mortality in the group without motor signs 
is explained by the fact that many of these 
patients were so deeply comatose that no 
motor activity was elicited on stimulation. 

Most reported series have shown that ip- 
silateral hemiparesis is present in about one- 
third of patients with acute subdural hema- 
toma. The present series had a lower inci- 
dence with only 7 out of 40 hemiparetic pa- 


tients demonstrating weakness ipsilateral to 
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the hematoma or to the larger of bilateral 
hematomas. Thus, the lateralizing value of 
motor deficit was greater (83 per cent cor- 
rect) than that of pupillary asymmetry. The 
relationship of hematoma to hemiparesis 
did not affect mortality. 


Decerebrate response would appear to 
carry no greater mortality than was present 
in the entire series. Both survivors, how- 
ever, have been chronic institutional in- 
mates as a result of the injuries. The out- 
look for useful survival, therefore, is prob- 
ably poor. It is quite likely that the inci- 
dence of decerebrate reaction at some time 








TABLE 3 
Motor signs 
Number Mortality 
No motor signs 44 73% 
Motor signs 46 56% 
Contralateral weakness 33 55% 
Ipsilateral weakness 7 57% 
Decerebrate reaction 6 67% 
Convulsions 
Jacksonian 5 60% 
Generalized 11 64% 





in the post-traumatic period was actually 
higher than indicated by this survey; the re- 
action frequently is not noted or recorded. 
Patients included in this category probably 
represent those who had a sustained and 
vigorous extensor reaction. Browder? has 
pointed out that decerebrate response asso- 
ciated with pupillary inequality is usually 
the result of a supratentorial hematoma 
while decerebrate response with pupillary 
construction indicates brain-stem injury. 
The author felt that decerebrate response 
was always an indication for further intra- 
cranial investigation. 


Convulsions were noted in 16 patients and 
regardless of the type of seizures were not 
helpful in lateralization or in prognosis. 
Jacksonian seizures occurred with either 
unilateral or bilateral hematomas. The lack 
of lateralizing value of Jacksonian seizures is 
in contrast to the situation in chronic sub- 
dural hematomas and probably indicates 
that the seizures occurring with acute lesions 
are more likely to be the result of cortical 
contusion. Seizures did not affect the mor- 
tality rate. 


Size and Distribution of Hematomas (Ta- 
ble 4). In reviewing records for this survey 
it was difficult in many instances to deter- 
mine the size of a hematoma, just as it is dif- 
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ficult to estimate the size at the operating 
table. In an attempt to assess the impor- 
tance of size, the mortality was calculated 
for those greater and those less than 50 cc. 
The lack of significant difference between 
the groups indicates that the hematoma is 
only one, and probably the least important, 
of the intracranial problems in these pa- 
tients. Bilateral hematomas had a some- 
what greater mortality but since there was 
no evidence that the size of the hematoma 
was significant prognostically, it was con- 
cluded that the higher mortality was simply 
a reflection of the severity of injury. 
Fifteen of 90 patients had associated in- 
tracranial hematomas in addition to the 
subdural clots. Extradural hematomas were 
present in 4 patients, of whom 2 survived. 
The remaining 11 had intracerebral clots, 
mostly within the temporal lobe. The mor- 
tality was the same as that occurring without 


TABLE 4 
Size and distribution of hematomas 


Number Mortality 








Size of hematoma 


Greater than 50 cc. 70 66% 

Less than 50 cc. 20 60% 
Distribution of hematoma 

Unilateral 76 62% 

Bilateral 14 79% 





associated hematomas and again indicates 
that the principal pathology in these severe- 
ly injured patients is not the localized hema- 
toma but rather associated cerebral contu- 
sion. 

Miscellaneous Factors. Spinal puncture 
was performed on 43 patients of this series. 
In all but 1 the fluid was bloody, and the 
pressure was elevated in most instances. 
There was no correlation between elevation 
of pressure and mortality. Kennedy and 
Wortis,’ reviewing 72 cases of “acute” sub- 
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dural hematoma, stated that bloody spinal 
fluid indicated a poor prognosis while clear 
fluid indicated a favorable outlook. In the 
present series, the only patient who had 
clear fluid succumbed to his injury. It 
would appear, therefore, that spinal punc- 
ture is of no help in the early management 
of these patients. 


Roentgenograms of the skull are also of 
very limited value in management or prog- 
nosis. Fifty-nine patients had preoperative 
roentgenograms. Fracture of the skull was 
present in 30 patients, ipsilateral to the 
hematoma in 17, and contralateral in 13. 
There was no prognostic significance to the 
presence or position of a fracture in the in- 
dividual case. Shift of the pineal gland was 
noted only 6 times in the series, 


Age had no effect on survival after severe 
head injury. In the present series there were 
32 patients less than 30 years old with a 62 
per cent mortality. There were 58 patients 
more that 30 years old with a mortality of 
65 per cent. 


Although a 3-day period had been arbi- 
trarily chosen as the time limit for the pres- 
ent study, subdivision into smaller units 
yielded interesting results (Table 5). The 
mortality of patients operated on during the 
first 24 hours was 73 per cent while there- 
after the mortality fell to 19 per cent. More- 
over, when the first 24 hours was further 
analyzed it was noted that nearly all fatal 
cases were among those operated on during 
the first 12 hours. The mortality in this 
group was 77 per cent. Evaluation of sur- 
vivors of the 12-hour group from the stand- 
point of ability to achieve a useful recovery 
gave more discouraging results. Of 16 sur- 
vivors, 6 were unable at the time of dis- 
charge to care for themselves because of 
neurologic and mental injury. The rate of 
useful survival was, therefore, only 14 per 
cent. 


TABLE 5 


Relation of time of surgical intervention to survival 








Useful Survival 
Time Number Expired Mortality Survival Rate Rate 
0—24 hours 74 54 73% 27% 16% 
0—12 hours 69 53 77% 23% 14% 
12—24 hours 5 1 20% 80% 40% 
24—72 hours 16 3 19% 81% 75% 
Total 90 57 63% 37% 
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DISCUSSION 


The high mortality seen in patients re- 
quiring surgical exploration within the first 
24 hours has been noted by several previous 
authors. Laudig et al.* recorded a mortality 
of 83 per cent in patients requiring opera- 
tions during the first day and thereafter the 
mortality immediately fell to 39 per cent. 
Echlin et al.* noted 90 per cent mortality in 
those treated during the first 48 hours. 
Gurdjian and Webster’ found 80 per cent 
mortality in the 24-hour group but it is 
noteworthy that the same authors recorded 
20 instances of a lucid interval in 65 pa- 
tients, a finding which has been much more 
rare in other series and may indicate that 
their patients were not as severely injured. 


Considerable variation exists in the liter- 
ature regarding the definition of acute sub- 
dural hematoma. In general, the time inter- 
vals used have varied from 3 days to 3 weeks, 
Munro,’ on the other hand, divided cases 
into acute and chronic categories depending 
on the presence of any evidence of unhealed 
brain injury. For this reason it is difficult 
to compare his statistics with those of other 
authors. 


The acuteness of a subdural hematoma is 
simply an indication of when it is recognized 
and during the early post-traumatic period 
recognition depends primarily on associ- 
ated brain injury. Since no fundamental 
differences in pathology are implied, the on- 
ly value of classifying hematomas as acute, 
subacute, and cronic, would appear to be 
as an indication of prognosis. Analysis of the 
present series, supported by statistics re- 
corded by other authors, indicates that the 
first 24 hours is the most critical period and 
thereafter patients who come to surgical ex- 
ploration are much more closely related, 
prognostically, to subacute or chronic hema- 
toma groups. It is suggested that the term 
“acute subdural hematoma” be reserved for 
the earliest group. In this connection it may 
be noted that, in the present study, the 
average survival for all patients who died 
was 1.8 days. Thus once the acutely injured 
patient reaches 48 hours of survival his 
chance for living is quite good although his 
recoverability may not be predictable. 


The extremely high mortality accompany- 
ing those patients undergoing surgery in the 
first 24 hours raises the question of whether 
anything is accomplished by evacuating the 
hematoma during this period. Kaplan,* dis- 
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cussing acute subdural bleeding, stated, 
“Hasty operation on such patients can only 
end disastrously.” Voris,+ reviewing 35 
cases, said, “As a result of my experience I 
have ceased operating upon the acute or 
early subdural hematoma. ...” Browder, 
recording experiences with 289 subdural 
hematomas, concluded that in patients who 
remained drowsy or stuporous following in- 
jury removal of a subdural hematoma sel- 
dom altered the outcome. He felt that if 
general supportive measures failed to tide 
the patient over this critical period, little 
could be expected from surgery and opera- 
tion was therefore only rarely justified. 


While the results are obviously discourag- 
ing, there may be some definite advantage to 
certain patients in being relieved of their 
hematomas during the early hours. In the 
group of 74 patients so treated in the pres- 
ent series, we believe that the mortality 
would have been 100 per cent without sur- 
gery. It is recommended, therefore, that pa- 
tients showing signs of progressive deterior- 
ation of consciousness, pupillary changes or 
motor abnormalities during the first 12 to 
24 hours should have intracranial explora- 
tion. This is particularly important if there 
has been a lucid interval. 


In some respects the most important 
group of patients in this analysis consisted of 
20 patients who survived after surgical in- 
tervention in the first 24 hours. Since these 
individuals represent a select few of those 
sustaining severe head injury they were ana- 
lyzed in comparison with the 54 who did not 
survive (Table 6). Of the 20 there were 12 
who made a sufficient recovery to take care 
of personal needs and in most instances to 
return to previous activity. 


Unfortunately no definite points of dif- 
ference could be established that would be 
of help in predicting which patients would 
survive. Only very general inferences can be 
drawn. There was a slightly higher percent- 
age of younger patients in the surviving 
group. This is in contrast to the lack of ef- 
fect of age noted previously on the entire 3- 
day group. Thus, there is evidence that in 
the most severely injured patients, i.e. those 
presenting signs requiring surgical explora- 
tion in the first 24 hours, age may influence 
survival while in the less severely injured 
group the influence of age is not so great. 


As might be anticipated there was a high- 
er incidence of patients with lucid intervals 
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TABLE 6 


Evaluation of patients operated on during first 
24 hours (74 cases) 





Expired Survived 





Age 
Over 30 years 30 15 
Less than 30 years 24 5 


State of consciousness 
Continued coma 52 14 
Lucid interval 2 

Pupillary abnormality 


Present 40 15 

Absent 14 5 
Motor signs 

Present 18 15 

Absent 36 5 
Associated intracranial hematoma 8 5 





among the survivors. Twenty-five per cent 
of survivors had associated hematomas in 
comparison with 15 per cent of those who ex- 
pired. It should be noted again that the ap- 
parently higher incidence of motor signs 
among the survivors is a reflection of total 
flaccidity which existed in many of those 
who expired subsequently. 


The entire series of patients was reviewed 
to evaluate the significance of various clin- 
ical feaures in the decision to perform sur- 
gical exploration (Table 7). Changes in 
level of consciousness and in pupillary re- 
actions were the signs encountered most fre- 
quently, Although unverified statistically 
it is our belief that decline of consciousness 
was of much greater importance. In no in- 
stance was a change in vital signs (blood 
pressure, pulse, respiration) contributory to 
the decision to perform surgery. 


To pursue this point further the vital 
signs were reviewed in each patient from ad- 
mission to the time of surgery. Fluctuations 
of 20 mm. Hg in systolic blood pressure were 
considered to be within normal limits. 
Seventy-five patients had no change in blood 
pressure, in 8 there occurred an increase 
greater than 20 mm. and in 7 a decrease. 
The pulse rate was considered to show a 
change if it varied more than 6 per min. 
Fifty-seven patients had no change, in 19 an 





TABLE 7 
Factors leading to surgical intervention 
Change in conscious level 82% 
Pupillary inequality or change 79% 
Motor signs 51% 
Changes in B.P., P., R. 0 
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increase and in 14 a decrease occurred. Res- 
piratory rate was considered normal if it did 
not vary more than 4 per min. In only 10 
patients was this arbitrary limit of normal 
variation exceeded and there was usually a 
recognized reason for the change other than 
the head injury. 

The result of this survey is the conclusion 
that while frequent observation and record- 
ing of vital signs after injury may be of value 
in assessing other aspects of bodily trauma, 
they have little significance in indicatng the 
intracranial status. Nursing personnel can 
certainly do a greater service to these pa- 
tients by observing and recording specific 
neurologic changes instead of following 
routine orders regarding vital signs. 

Autopsy was performed in 34 of the 57 
fatal cases (Table 8). In most instances the 
major pathology was contusion and lacera- 
tion or severe edema. Several of the patho- 
logical features were combined in many in- 
stances. Probably the most challenging cases 
are those in which cerebral edema is the 
lethal factor, as these patients might be sal- 
vaged if the edema could be controlled, Al- 
though the number who will benefit is un- 
doubtedly small, use of intravenous urea 
may be life-saving in occasional instances. 
Prior to the recent reintroduction of urea as 
a therapeutic adjunct we performed exten- 
sive bilateral craniectomies on 4 patients in- 
cluded in the present series. These were 
done as heroic attempts to compensate for 
uncontrollable brain swelling. The 4 pa- 
tients expired. The only conclusion reached 
on the basis of this limited experience is 
that in these particular patients swelling, 
like subdural hematomas, was probably not 
the lethal factor. The evidence should not, 
however, be interpreted to contraindicate 
the use of urea in sévere craniocerebral trau- 
ma. 


On the basis of this survey it is believed 
that the acute subdural hematoma most 
commonly develops from laceration of the 
brain and tearing of cortical veins and ar- 
teries. If bleeding is arterial the hematoma 
may exert a true compressing effect. If only 
venous bleeding occurs it is probable that 
associated cerebral injury is most important 
in the early stages. 

Various sources of bleeding have been im- 
plicated by previous authors. Munro® be- 
lieved that bleeding was most commonly 
from cortical veins, less commonly from 
venous sinuses, and least commonly from 
cortical arteries. Laudig et al.* stated that in 
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75 per cent of the cases there was bleeding 
from the surface of the brain and they also 
described a vein, almost constantly present 
at the anterior aspect of the Sylvian fissure 
crossing to the sphenoparietal sinus, which 
is a frequent source of bleeding. Chambers? 
called attention to the frequency of bleeding 
from inferior cerebral veins running from 
the under surface of the temporal and occi- 
pital lobes to the transverse, sphenoparietal, 
and superior petrosal sinuses. Evans‘ cited 
the case of an individual who’succumbed to 
an injury which sheared off all bridging 
veins on one side passing to the longitudinal 
sinus. 

Whatever the source of bleeding, it is our 
impression that venous bleeding alone rare- 
ly, if ever, causes signs of cerebral compres- 
sion in 12 to 24 hours. This situation may 
lead to subacute or chronic hematomas. In 
the cases under consideration there is no 
doubt that the neurologic picture was pri- 
marily, if not completely, the result of asso- 
ciated direct brain injury. This concept is 
supported by the fact that in no instance did 
a patient make a rapid recovery following 


TABLE 8 
Autopsy findings 





Significant reaccumulation of hematoma 9 
Cerebral edema 18 
Infarction 5 
Laceration and/or contusion 17 
Intracerebral hematoma 5 
Herniation (uncal or cerebellar) 5 





evacuation of the hematoma as may be seen 
often after removal of epidural clots. In- 
stead, convalescence was invariably similar 
to that seen following severe head injury 
without localized hematoma, i.e. gradual re- 
covery of consciousness and decrease of neu- 
rologic signs. Further evidence in support 
of the belief that venous bleeding alone is 
not lethal within the first 48 hours is that we 
have found no case in which autopsy dis- 
closed only venous rupture without accom- 
panying parenchymal injury. 


SUMMARY 


Analysis of 90 cases in which subdural 
hematomas have been evacuated in the first 
3 days following trauma yields the following 
conclusions: 

1) The presence of a lucid interval fol- 
lowing injury gives a very hopeful prognosis. 

2) Presence of fixed dilated pupils gives 
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a nearly hopeless outlook, and lateralization 
of hematoma is not indicated with any re- 
liability by pupillary asymmetry. 

3) Hemiparesis is only slightly more re- 
liable in indicating lateralization; sustained 
decerebrate response is accompanied by a 
very poor outlook. 

4) Size and distribution of hematomas 
are not significant prognostically. 

5) Spinal puncture and roentgenograms 
are not helpful in the early management of 
these patients. 

6) Variations of vital signs are of prac- 
tically no help in determining necessity for 
intracranial exploration in the first few 
hours after injury. 

7) Venous bleeding alone probably does 
not cause early symptoms unless accompani- 
ed by severe cerebral contusion or lacera- 
tion. 

8) The extremely high mortality accom- 
panying those injuries requiring surgery in 
the first 24 hours suggests that these cases 
form a separate category prognostically and 
the term “acute subdural hematoma” should 
be limited to this group. 
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Photoelastic Confirmation of the Presence of 
Shear Strains at the Craniospinal Junction 
In Closed Head Injury* 


E. S. GurpjIAN, M.D., AND 
H. R. LissNer, M.S.** 
Detroit, Michigan 


N WORK reported previously it was 
I shown that in closed head injury the 
concussive effects are caused by acceleration 
or deceleration of the head and/or defor- 
mation of the skull. These mechanisms re- 
sult in sudden increase in intracranial pres- 
sure at the time of impact and mass move- 
ments of the contents of the skull.2°567 
The levels of acceleration and intracranial 
pressure have been recorded and reported 
upon. Both the barium titanate and the 
Statham accelerometers have been used in 
the dog to record accelerations, and the 
strain gage pressure pick-ups have been util- 
ized for recording increases in pressure at 
the time of impact. It has been found that 
the level of peak acceleration did not cor- 
relate with the degree of the concussive ef- 
fect in the dog. In 1 animal, a peak acceler- 
ation of 750 g produced no concussive ef- 
fect, while in others, fatal concussion ac- 
companied much lower levels of accelera- 
tion.© However, the level of the intracran- 
ial pressure and its duration correlated well 
with the physiological effects produced.‘ 


Since increase in intracranial pressure at 
the time of the impact appeared to be im- 
portant in the production of the patho- 
physiological responses, another group of 
experiments were performed in which an 
external source of air pressure was con- 
nected to an opening in the skull through a 
valve which consisted of a spring-driven 
piston in a cylinder. By varying the exter- 
nal air pressure and the spring force in the 
valve, both the magnitude and duration of 
the pressure could be controlled. The ac- 
tual pressure to which the brain was sub- 
jected was measured with a strain gage pres- 
sure pick-up, screwed into a tapped hole in 


Reprinted by permission from the JOURNAL OF 
NEUROSURGERY, issue of January, 1961. 

*Aided by the Kresge Foundation. 

**Department of Neurosurgery, Wayne State Un- 
iversity College of Medicine, and Department of 
Engineering Mechanics, College of Engineering, 
Wayne State University, Detroit, Michigan. 


the skull on the side opposite to that where 
the pressure was introduced. The respir- 
ations, pulse and blood pressure were re- 
corded during the tests. The microscopic 
study of the tissues of the brain showed that 
there was evidence of nerve-cell damage in 
the brain stem with no evidence of damage 
of nerve cells in the cortex, except an oc- 
casional instance in the deep portions of the 
temporal lobes and the posterior regions of 
the thalamus. These changes were found 
not only in severe and moderate injuries, 
but also in minimal and subconcussive ef- 
fects. The damage in the craniospinal junc- 
tion could be explained on the basis of 
shear strains caused by the anatomical fea- 
tures of the skull and spinal canal. The 
skull, a solid structure containing the brain, 
cerebrospinal fluid and blood (a semiliquid 
mixture), communicates through the fora- 
men magnum with the spinal canal which 
is surrounded by a series of bones, the ver- 
tebrae, held together with intervening mem- 
branous tissue. The intervertebral foram- 
ina and the ligaments holding the verte- 
brae together may deform under the influ- 
ence of sudden increases in pressure with 
rapid dissipation of the latter. With a sud- 
den increase in pressure in the cranial cavi- 
ty, a pressure gradient is produced at the 
foramen magnum because of the rapid dis- 
sipation of the intracranial pressure in the 
spinal canal. This pressure gradient causes 
shear strains resulting in neural damage. 
The magnitude of the shear strain produced 
is a function of both the magnitude of the 
pressure within the cranial cavity, and its 
time duration.? 


TECHNIQUE 


The present study utilizes the photoelas- 
tic method. A 1-inch thick sagittal section 
containing the foramen magnum was re- 
produced in a plastic model. The opening 
at the base represented the foramen mag- 
num and the beginning of the spinal ca- 
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Fic. 1. Plastic model of sagittal section of the head, 
going through the foramen magnum. 


s 


* 


nal (Fig. 1). This model was filled with a 
1.5 per cent solution by weight of milling 
yellow (N.G.S.), an aniline dye which is 
doubly refracting when subjected to shear 
stress. The model was inverted with the 
simulated spinal canal superiorly, and it 
was suspended in a polariscope to study the 
stresses produced by impact. 





Fic. 2. Plastic model of a sagittal section of the 
skull including the foramen magnum, showing the 
region in which shear strains are developed be- 
cause of a blow to the head. The model is filled 
with a 1.5 per cent solution of milling yellow which 
becomes doubly refracting when subjected to shear 
strain, as indicated by the alternate dark and light 
bands. The magnitude of the shear strain is a func- 
tion of the number of bands produced. 
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RESULTS 


When pressure was applied to the walls 
of the model, shear stresses were obtained 
in the region of the opening at the base, 
representing the region of the brain stem. 
Hammer blows delivered to the circumfer- 
ential border and to the side walls of the 
model also resulted in shear stresses, pre- 
dominantly in the simulated craniospinal 
junction. These changes were photo- 
graphed by a movie camera at 50 to 500 
frames per sec. The milling-yellow solution 
in the model shown in Fig. 2 has become 
doubly refracting in the craniospinal junc- 
tion because of the shear stress in this area. 
The alternate dark and light bands are 
produced by the doubly refracting proper- 
ty of the milling-yellow structure because 
of the shear strain resulting from the blow. 
The magnitude of the shear strain is a func- 
tion of the number of bands produced. It 
should be pointed out that the blows upon 
the border of the model resulted not only 
in deformation, but also in acceleration of 
the model. It is felt that increase in pres- 
sure is caused by both acceleration and de- 
formation of the model. 


SUMMARY 


1. The photoelastic method has been used 
to investigate shear strains in a simulated 
head model representing a sagittal section 
of the skull and contents through the cran- 
iospinal junction. 

2. The studies carried out with rapid 
cinephotography show a concentration of 
shear strains at the craniospinal junction 
of the model so tested. 


3. It is felt that these shear strains are 
caused by increase in pressure in the model 
because of impact, with pressure gradients 
at the simulated craniospinal junction, re- 
sulting in neural damage mainly in this re- 
gion. 

4. This confirms the previously reported 
studies utilizing the microscopic method. 
With known quantity and duration of pres- 
sure pulse applied to the dural sac of the 
dog’s head, damaged nerve cells were found 
in the brain stem, the posterior portion of 
the thalamus, and occasionally in the med- 
ial portions of the temporal lobes. 
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Cardiac Injury in Bodily Trauma— 
A Clinical Study* 


Irvinc I. Lasky, M.D., AND JOHN H. Davis, M.D.,** 
Beverly Hills, California 


HE development of increasingly critical 
methods of clinical evaluation has fa- 
cilitated the appraisal of the condition of 
the heart in cases of cardiac damage done 
by external impact. We now have serum 
glutamic-oxalacetic transaminase determin- 
ation to augment the information supplied 
by history-taking, physical examination and 
the electrocardiogram. 
Glutamic-oxalacetic transaminase is wide- 
ly distributed in animal tissues with the 
greatest concentration in heart muscle, skel- 
etal muscle, brain, liver and kidney, in that 
order.' Injury to these organs increases cir- 
culating transaminase. 


ANATOMICAL CONSIDERATIONS 


The anatomic location of the heart makes 
it susceptible to injury as the result of ac- 
celerating, decelerating or crushing forces. 

The heart lies in the middle mediasti- 
num. Laterally, it is well protected by ad- 
jacent pulmonary structures. Anteriorly 
and posteriorly, however, the contiguity of 
this organ to the sternum and thoracic ver- 
tebrae exposes it to relatively immobile 
points of contact. Superiorly, very stout 
ligaments secure the base. The apex, on 
the other hand, is movable, the pericardial 
sac limiting the extent of motion. 

Although anatomical protection is af- 
forded, the relationship of the heart to 
boney structures of the thorax makes it vul- 
nerable to injury of certain types, much as 
the brain can be injured by trauma to the 
skull. 


PATHOGENESIS 


Cardiac injury in bodily trauma may oc- 
cur in any of five ways.* 

1. A direct blow to the heart, such as 
might occur with fracture of the sternum 
or ribs. 


*Reprinted by permission from CALIFORNIA MED- 
IcINE, Vol. 94, pps. 79-82 (February, 1961). Article 
obtained by Harley J. McNeal. 

**From the School of Medicine, University of Cali- 
fornia, Los Angeles 24. 





2. Contusion or compression of the heart 
between the sternum and the vertebral bod- 
ies. 

3. Application of indirect forces as by 
compression of the legs and abdomen, pro- 
ducing increase of intraventricular pressure 
and subsequent myocardial damage. 


4. Laceration of the abdominal or thora- 
cic viscera, producing sudden increase in 
intraventricular pressure and subsequent 
myocardial damage. 

5. “Concussion of the heart” (vagotonia) 
as manifested by arrhythmias. 

Generalized blunt force, severe enough 
to crush or compress the chest and produce 
cardiac and other intrathoracic injury, is 
most often associated with vehicle oxida 
and falls from a height. 


PATHOLOGY 


A crushing downward force applied an- 
teriorly may dislodge the heart from its su- 
perior and posterior attachments and tear 
the pericardial sac. Injuries of this magni- 
tude are most frequently associated with se- 
vere chest and bodily involvement and are 
usually fatal. Less violence may cause in- 
complete internal transverse lacerations of 
one or both auricles above the auriculo- 
ventricular valve rings, and lacerations of 
attachments of the venae cavae and pul- 
monic veins may occur. Mural thrombi may 
develop over the site of injury in the auri- 
cle if the injured person survives. Crushing 
of the chest may produce punctures and 
lacerations of the pericardium and heart 
from sharp ends of broken ribs or the stern- 
um. Sudden violent compression of the 
chest may cause one or more ruptures of 
the heart involving the ventricles, auricles 
or septa. In such cases death ensues rapidly 
from intrapericardial hemorrhage. 

A severe localized blunt force, like that 
from the impact of a small, hard, fast-mov- 
ing object striking the anterior chest wall, 
may contuse and rupture the thin anterior 
wall of the right ventricle. The great ma- 
jority of isolated contusions of the heart oc- 
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TABLE 1.—Follow-Up Studies of Patients with Cardiac Damage Incurred in Bodily Trauma. 




















Age Transaminase 

Case (years) Date Cause Evidence of Cardiac Injury Peak (SGO Units) Reexamination 

1. 24 7-11-55 Fell from motorcy- T waves inverted Leads 78 (19 hrs.) 6-25-57—No cardio- 
cle. Unconscious. III, aVF. Flattened Vs, vascular findings. 
Multiple abrasions V6. Transaminase nor- 
of face and lacera- mal. EKG normal 
tion of forehead. except for  infre- 

quent — ventricular 
premature contrac- 
tions. 

2. 31 7-17-55 Auto vs. auto. Driv- Flattened T waves Leads 232 (6 hrs.) 8-1-57—No_cardio- 
ing. Thrown from III, aVF, Vs, Ve. Spiked vascular findings. E 
car. Fracture 12th T in Ve. Improved in 5 KG and transamin- 
left rib. days. ase normal. 

8. 30 7-21-55 Fell from second Transient Twave anST 211 (3714hrs.) 9-17-57—No cardio- 
story roof. Uncon- segment changes in pos- vascular findings. 
scious. Fracture of _ tero-lateral leads. EKG and transam- 
pelvis, hands, L-5 inase normal. 
vertebra. Lacerated 
bladder. 

4. 59 8-9-55 Auto vs. auto. Driv- Left ventricular hyper- 78 (108 hrs.) 7-5-57—No_ cardio- 
ing. Fracture left trophy with strain pat- vascular  com- 
5th-8th ribs. Pa- tern. Possible cardiac di- plaints. B.P. 170/ 
tient in shock. latation. Changes _per- 110. EKG and 

sisted after recovery transaminase _nor- 
from shock. mal. 

5. 23 4-23-56 Motorcycle acci- Subjective dyspnea, 109 (2hrs.) 9-11-57—No cardio- 


dent. Fracture—dis- 
location left ankle. 
Fracture left clavi- 
cle. 


mild. Transient systolic 
murmur. Inverted T 
waves in Leads III, aVF. 
Occasional premature 


vascular com- 
plaints. EKG and 
transaminase nor- 
mal. 





ventricular beats. 





curring in the anterior wall of the right 
ventricle are caused by localized impact of 
that kind.‘ 

At autopsy of 31 patients who died with- 
in three weeks of slight to moderate chest 
trauma but with severe extracardiac injury, 
21 were found to have subpericardial hem- 
orrhage, and small poulnetind or epicardial 
tears were observed in ten. Subpericardial 
fibrosis was frequent among a similar group 
of patients who lived six to 18 months after 
the accident.® 


CLINICAL EVALUATION 


The most important symptoms, physical 
signs and electrocardiographic changes that 
occur in cardiac injuries are as follows: 

Symptoms: Precordial pain; dyspnea and 
orthopnea; cyanosis; evidence of shock 
(gray pallor, weakness, sweating and rest- 
lessness) . 

Physical Signs: Cardiac arrhythmia; fluc- 
tuations in blood pressure; increase in the 
area of cardiac dullness (suggesting peri- 
cardial effusion or cardiac dilatation); para- 





doxical pulse; abnormal heart sounds; peri- 
cardial friction rub; cardiac murmurs if 
they appear suddenly or change abruptly; 
signs of cardiac failure, such as pulmonary 
edema or right heart failure. 

Electrocardiographic Abnormalities: Ex- 
trasystoles; auricular fibrillation; auricular 
flutter and other disorders of rhythm; ab- 
normal P waves; change in the QRS com- 
plex; abnormalities in the ST segment and 
T wave. 

For a diagnosis of cardiac injury, Lowry 
recommended there be definite electro- 
cardiographic evidence of myocardial dam- 
age within 48 hours after injury. The elec- 
trocardiographic changes in Lowry’s series 
included variability in the ST segment, T 
wave changes, first degree heart block, tran- 
sient bigeminal rhythm and ventricular ex- 
trasystoles.? 

Lieberman and coworkers reported a ser- 
ies of 51 persons of all ages involved in vari- 
ous accidents,® nine of whom had evidence 
of cardiac injury. The evidence consisting 
of elevated serum transaminase and elec- 
trocardiographic abnormalities in all cases. 
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Figure 1.—Electrocardiogram taken five and a half 
hours after injury. 


The electrocardiographic changes involved 
combinations of T wave flattening and in- 
version, ST segment shifts, transient spik- 
ing of the T waves over the precordium and 
premature auricular and ventricular beats. 
Four of the nine patients had been injured 
while driving an automobile and three 
while riding a motorcycle, one in falling 
from a moving car and one in a fall from a 
second story roof. All patients had multi- 
ple contusions and eight had fractures. 
Five of the nine patients were carefully re- 
examined after varying periods from the 
time of the injury and the observations are 
shown in Table 1. 

The following report illustrates many of 
the features of cardiac injury from external 
impact. 


REPORT OF A CASE 


A registered nurse, aged 52, was involved 
in a collision of automobiles September 28, 
1959 at 7:45 a.m. She was thrown forward 
and struck her chest and face against the 
steering wheel. She was momentarily un- 
conscious. She complained continually of 
pain in the chest and in the right cheek. 
The patient was examined at 12:20 p.m. 
The blood pressure was 120/80 mm. of 
mercury and the pulse was regular at a rate 
of 78. The only abnormality noted on phy- 
sical examination was a depression over the 
right malar bone and some ecchymosis at 
the site. However, the patient complained 
of persistent pain over the chest, not entire- 
ly relieved by narcotics. At 1:30 p.m. an 
electrocardiogram was ordered because of 
suspicion of injury to the myocardium (see 
Figure 1) but the tracing was completely 
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Figure 2.—Electrocardiogram taken 24 hours after 
injury. 


within normal limits. 
progressively worse. Serum transaminase 
was 370 SGO-T units. The blood sedimen- 
tation rate was 28 mm. in one hour. Leuko- 
cytes numbered 12,500 per cu. mm., with 
93 per cent polymorphonuclear cells. An 
electrocardiogram on the morning of Sep- 
tember 29 showed notching and widenin 

of the P waves in Leads II, III and VL, flat- 
tening of the T in Leads III and diphasic T 
waves in V, and V, (see Figure 2). Serum 
transaminase on this date was 230 SGO-T 
units. On September 30 an electrocardio- 
gram showed slight depression of the ST 
segments in Leads III and aVF, a flat T wave 
in aVL and a tendency of the T waves to 
become upright in V, and V, (see Figure 
3). On this date the patient complained of 
severe pain in the chest, and a to-and-fro 
friction rub was heard below the sternal 
xyphoid junction. An x-ray film of the 
chest was within normal limits. On Octo- 
ber | the pain was still present but the fric- 
tion rub had disappeared and by the fol- 
lowing day the pain was considerably di- 
minished. Microscopic hematuria develop- 
ed and a urologist attributed it to renal con- 
tusion. An electrocardiogram on October 2 
showed diphasic T waves in V, and V, and 
depression of the ST segments from V, to 
V,. On October 3 the serum transaminase 
was 47 SGO-T units. By October 6 the chest 
pains had practically disappeared. On Oc- 
tober 7 the electrocardiogram had practical- 
ly returned to normal except for minimal 
depression of the ST segments in V,, V, and 
V,. On October 8 the serum transaminase 
was 12 SGO-T units. The next day the 
electrocardiogram again showed T wave in- 
version in V, and a lowering of the T wave 


The pain became 
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Figure 3.—Electrocardiogram taken 48 hours after 
injury. 


in V, and slight ST depression in V,. On 
October 13 the T wave was less deeply in- 
verted in V,. On October 19 the electro- 
cardiogram was entirely normal except that 
the T wave remained inverted in V, (See 
Figure 4). 

On October 29 the chest pains had entire- 
ly disappear. i and vital signs were within 
normal limits. The malar fracture was re- 
paired and, at a later date, a hysterectomy 
for a fibromyomata was performed, all with- 
out incident. On October 30 a vectocardio- 
gram was reported as abnormal, showing a 
superior and slightly anterior ST displace- 
ment without evidence of loss of ventricu- 
lar potential. On March 24, 1960 the elec- 
trocardiogram was within normal limits 
except for an inverted T in aVL and V,, 
changes that had not been present on the 
original electrocardiogram. 


DISCUSSION 


Barber? reported the first clinical attempt 
to determine the incidence of cardiac trau- 
ma in bodily injuries. He made electro- 
cardiographic studies in 33 cases of chest in- 
juries and noted abnormalities in eight of 
them (24.2 per cent). Sigler studied the in- 
cidence of trauma to the heart in 42 cases of 
rather serious accidental injuries to the 
body.’ In 32 (76.2 per cent of these cases 
there was clinical and/or electrocardio- 
graphic evidence of some cardiac damage. 
One patient died of the cardiac injury and 
one showed permanent damage, but the re- 
mainder had complete recovery so far as 
the heart was concerned. Of 75 patients 
studied by Lowry, 20 (26 per cent) showed 
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Figure 4.—Electrocardiogram taken 20 days after 
injury. 


some slight but definite cardiac abnormali- 
ties within 48 hours after the accident.’ 


Although in general there is cardiac dam- 
age in approximately one-third of cases of 
bodily trauma, the incidence varies widely, 
depending on the kind of case studied and 
the location and extent of trauma. 


As demonstrated in the extensive work 
of Lieberman and co-workers,® the serum 
glutamic-oxalacetic transaminase levels may 
be elevated in cases of generalized bodily 
trauma without cardiac involvement.® This 
is, of course, confirmatory of the presence 
of this enzyme in other major organs of the 
body and, in particular, in skeletal mus- 
cles.! 


The literature contains few examples in 
which there is evidence of continued cardi- 
ac disorder following recovery from injury. 
Death or complete recovery is the ordinary 
expectation. 
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